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STEPHEN K. EUGSTER, Plaintiff, 

v. 
WASHINGTON STATE BAR ASSOCIATION, et. al., Defendants. 

No. CV 09-357-SMM. 

United States District Court, E.D. Washington. 

July 23, 2010. 

MEMORANDUM OF DECISION AND ORDER 

STEPHEN M. McNAMEE, District Judge. 

Pending before the Court is Defendants' Chief Justice Barbara A. Madsen, Justices Gerry L. 
Alexander, Charles W. Johnson, Richard B. Sanders, Tom Chambers, Susan J. Owens, Mary E. 

Fairhurst, James M. Johnson, and Debra L. Stephens of the Washington State Supreme Court 

(hereafter, "Defendant Justices") Motion to Dismiss (Doc. 23). Also before the Court is Defendants' 

Washington State Bar Association and Washington State Bar Association Board of Governors 
Salvador A. Mungia, Steven G. Toole, Mark A. Johnson, G. Geoffrey Gibbs, Brian L. Comstock, 

Loren Scott Etengoff, Anthony David Gipe, Lori S. Haskell, David S. Heller, Nancy L. Isserlis, Leland 
B. Kerr, Carla C. Lee, Roger A. Leishman, Catherine L. Moore, Patrick A. Palace, Marc L. Silverman, 

and Brenda Williams (hereafter, "WSBA Defendants") Motion to Dismiss (Doc. 20). Plaintiff Stephen 

K. Eugster responded to both motions (Doc. 27). Defendant Justices (Doc. 29) and WSBA 

Defendants (Doc. 28) then replied. Although the parties initially noticed oral argument, the Court finds 

the motions to dismiss suitable for decision without oral argument. 

BACKGROUND 

The Plaintiff in this case is Stephen K. Eugster, a Washington attorney who was admitted to the 
Washington State Bar in 1970. (Doc. 16: 1114). Plaintiff practiced law in the state of Washington until 

June 11, 2009, when the Washington Supreme Court suspended him from the practice of law for 
eighteen months and ordered him to pay restitution to the estate of the client affected by his 
sanctioned conduct. (Id.: 1l1l18, 163) (citing In re Eugster. 209 P.3d 435. 452 (Wash. 2009»; Doc. 27 
at 2: 11-19). 

After the Washington Supreme Court entered its decision, Plaintiff filed motions to dismiss the 
judgment against him due to the alleged impropriety of the disciplinary hearing officer, Jane Risley, 
and the investigating attorney, Jonathan Burke. (Doc. 16: 1l1l20, 167, 171). The Chief Hearing Officer, 
James Danielson, denied Plaintiffs motion to dismiss relating to the disqualification of the hearing 
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officer; in light of this denial, he treated the other motion to dismiss related to Mr. Burke's conduct as 

moot. (Id.: IfJ 171 ).I.1l 

On May 1, 2006, while Mr. Braff's complaint was pending, another individual, Mattie Kivett filed an 

unrelated grievance against Plaintiff with the WSBA. (Id.: IfJ 21). During July and August 2009, after 
the Washington Supreme Court entered its June 2009 judgment against Plaintiff, the WSBA and Mr. 

Burke conducted an investigation of Ms. Kivett's grievance. (Id.: IfJ 24). Following the investigation, the 

WSBA dismissed the matter, advising both Plaintiff and Ms. Kivett of the dismissal in a December 21, 

2009 letter written by Mr. Burke. (Id.: mr 25, 27). In the letter, Mr. Burke noted, on behalf of the 
WSBA, that: (1) the grievance was dismissed; (2) the letter was not a finding of misconduct or 

discipline; (3) Plaintiff needs to more carefully analyze the law before filing lawsuits; (4) Plaintiffwas 
on notice that, in the future, the complained of conduct must be avoided; and (5) good cause existed 

for the retention of the file materials related to the complaint for five years from the date of the letter. 
(Id.: IfJ 27). 

On January 21, 2010, Plaintiff filed an amended complaint under 42 U.S.C. § 1983 and 28 U.S.C. § 
2201, alleging that Washington's attorney discipline system as it stands, and as applied, violates 

Plaintiff's due process rights under the Fifth and Fourteenth Amendments to the United States 
Constitution. (Id.: IfJ 1). Plaintiff's amended complaint contained two counts against WSBA Defendants 

and Defendant Justices. However, following a telephonic hearing held on January 25, 2010, Plaintiff 

dismissed Count II. (Doc. 18). In Count I, Plaintiff alleges that Defendants, in their individual 
capacities and in concert, violate Plaintiff's due process rights under the Fifth and Fourteenth 

Amendments in their administration of Washington's attorney discipline system. (Doc. 16: �~� 158). 

Plaintiff requests this Court declarem that Washington's attorney discipline system is in violation of 
Plaintiff's due process rights under the Fifth and Fourteenth Amendments and enjoin Defendants from 
continuing to act with respect to Washington's attorney discipline system. (Id. at 32-33: mI 1-2). In 

Count II, Plaintiff alleged that Defendants violated his due process rights under the Fifth and 

Fourteenth Amendments with respect to the issuance of the final judgment against him by the 
Washington Supreme Court, In re Eugster. 209 P.3d 435. In his prayer for relief, Plaintiff asked the 

Court to declare the disciplinary judgments and orders against him void. (Id.: IfJ 3). As Plaintiff 
dismissed Count II, Plaintiff no longer asks this Court to declare the disciplinary judgments and orders 
against him void. (Doc. 27: 24-25). As a result, only Count I of Plaintiff's amended complaint remains. 

Essentially, Plaintiff has confined his claim to a challenge of the constitutionality of the "rules, customs 

and practices" that govern Washington's attorney discipline system. (Doc. 16: IfJ 151). Plaintiff alleges 
that Defendants "are responsible for the implementation and application of the Washington Lawyer 
Discipline System and its rules, customs and practices." (Id.) In Plaintiff's response to WSBA 

Defendants' and Defendant Justices' motions to dismiss, Plaintiff confirms, "[t]his action has nothing 
to do with an ongoing case and it has nothing to do with a past case." (Doc. 27 at 10: 13-14). Plaintiff 
further clarifies that the parties against which he seeks declaratory and injunctive relief are the 
Washington State Bar Association, the members of the Board of Governors of the Washington State 
Bar Association, individually, and the Justices of the Washington Supreme Court, individually. (Id. at 
9: 5-9). The Washington Supreme Court, however, is not a party to the action. (Id. at 9: 9-10). 
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STANDARDS OF REVIEW 

A. Rule 12(b)(6) Standard of Review 

To survive a motion to dismiss for failure to state a claim under Rule 12(b)(6) of the Federal Rules of 

Civil Procedure, "a complaint must contain sufficient factual matter, accepted as true, to 'state a claim 

to relief that is plausible on its face.'" �~�~�.�~�.�9�.�~�~�~� .. y'.: ... �!�9�.�~�~�!�.�!�.� ............... �~�.�:�.�~�.�:� .............. ! ... �~�.�?�.�~� ... �~�:�.�~�~�:� .... �~�.�~�.�~�.�!�.�.�!�.�.�.�~�.�~�~�~�.� (citing Bell 
Atlantic Corp. v. Twombly. 550 U.S. 544. 570 (2007»; see also Fed. R. Civ. P. 12(b)(6). However, 

"the tenet that a court must accept as true all of the allegations contained in a complaint is 

inapplicable to legal conclusions." �!�9�~�~�!�.�!�.�.�.�~�.�?�~� .. �~�.�:�.�q�.�!�.�:� ... �~�~� ... �~�.�~�~�~�:� Moreover, in determining whether a 
complaint sufficiently states a claim for relief, the inference that the defendant is liable for the 
misconduct alleged must be more than "merely possible," but "plausible." Id. at 1949-50. "Dismissal 

with prejudice and without leave to amend is not appropriate unless it is clear ... that the complaint 

could not be saved by amendment." Eminence Capital. LLC V. Aspeon. Inc .. 316 F.3d 1048. 1052 
(9th Cir. 2003), 

B. Rule 12(b)(1) Standard of Review 

A party may file a motion asserting lack of subject matter jurisdiction under Rule 12(b)( 1) of the 

Federal Rules of Civil Procedure. Fed. R. Civ. P. 12(b)(1). Additionally, "a court may raise the 

question of subject matter jurisdiction, sua sponte, at any time during the pendency of the action, 

even on appeal." United States V. Moreno-Morillo. 334 F.3d 819.830 (9th Cir. 2003) (citing Snell V. 

Cleveland. Inc.! 316 F.3d 822, 826 (9th Cir. 2002»; see also Fed. R. Civ. P. 12(h)(3). ''The party 

asserting federal jurisdiction has the burden of establishing it." Miguel V. Country Funding Corn .. 309 
F.3d 1161. 1164 (9th Cir. 2002) (citation omitted). All allegations in the complaint are taken as true 

and construed in favor of the nonmoving party. Warren V. Fox Family Worldwide. Inc .. 328 F.3d 1136, 

1139 (9th Cir. 2003). Standing and ripeness pertain to a court's subject matter jurisdiction and, as 

such, are properly raised in a Rule 12(b)(1) motion to dismiss. White V. Lee. 227 F.3d 1214. 1242 (9th 
Cir.2000)' 

DISCUSSION 

Defendants raise a number of arguments as to why the Court should dismiss Plaintiffs claim. 

Defendants argue that any remaining demands for relief with regards to the past disciplinary 
proceedings against Plaintiff are barred by the Rooker-Feldman doctrine and/or the doctrine of res 
judicata. (Doc. 24 at 4: 13-15). Additiona"y, Defendants argue that Plaintiff lacks standing to bring this 
suit (Doc. 21 at 2: 23; Doc. 24 at 11: 9-10), and Plaintiffs claim is not ripe for review (Doc. 24 at 14: 
18). Fina"y, Defendants assert that Plaintiffs claims are barred by Eleventh Amendment immunity 
(Doc. 24 at 6: 17-18), and Defendants are protected by various personal immunity doctrines. (Doc. 21 
at 10: 6-7; Doc. 24 at 9: 14-16; Doc. 29 at 4: 17-19). 
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I. The Rooker-Feldman Doctrine 

The Rooker-Feldman doctrine is derived from the Supreme Court's �d�e�c�h�~�i�o�n�s� in Rooker v. Fidelitv 
Trust Co .. 263 U.S. 413 (1923), and District of Columbia Court of Appeals v. Feldman, 460 U.S. 462 

(1983). In both cases, the Supreme Court articulated the prinCiple that "Iower federal courts are 
without subject matter jurisdiction to review state court decisions ... " Mothershed v. Justices of 

Supreme Court. 410 F.3d 602.606 (9th Cir. 2005). Instead, "state court litigants may ... only obtain 

federal review by filing a petition for a writ of certiorari in the Supreme Court of the United States." Id. 

Even if there is an independent basis for federal jurisdiction, a party may not appeal a decision of a 

state court to a federal district court. Noel V. Hall. 341 F.3d 1148. 1155 (9th Cir. 2003), Rooker

Feldman bars federal district court subject matter jurisdiction where a party seeks to take a formal, 
direct appeal or a de facto appeal of a state court judgment. Id. ' 

However, the Rooker-Feldman doctrine does not preclude a federal district court from asserting 

subject matter jurisdiction in general challenges to state rules or statutes. Mothershed. 410 F.3d at 

606. In Feldman, the Supreme Court held that "United States District Courts ... have subject matter 

jurisdiction over general challenges to state bar rules, promulgated by state courts in non-judicial 
proceedings, which do not require review of a final state court judgment in a particular case." 
Feldman. 460 U.S. at 486. Additionally, Rooker-Feldman "does not otherwise override or supplant 

preclusion doctrine ... " Exxon Mobil Corp. V. Saudi Basic Industries Corp .. 544 U.S. 280. 284 (2005), 

Claims or issues litigated in prior proceedings may be barred by res judicata.IID Id. at 293. 

Here, Plaintiff dismissed Count II of his amended complaint, which alleged that WSBA Defendants 

and Defendant Justices violated Plaintiff's due process rights under the Fifth and Fourteenth 
Amendments through the past disciplinary action, In re Eugster. (Doc. 18). In Plaintiff's Response to 

Defendants' Motions to Dismiss, Plaintiff states that he "does not seek to have the court declare any 

disciplinary action against him void" and that "[t]he decisions of the Court will have no bearing on the 

discipline and orders entered against the Plaintiff." (Doc. 27 at 8: 24-27). Rather, Plaintiff alleges that 

Defendants "now and in [the] future" violate and will violate his due process rights through 

Washington's attorney disciplinary system. (Doc. 16: 1Ml157, 159). Because Plaintiff no longer seeks 
either a direct or a de facto appeal of the prior disciplinary judgments entered against him in state 
court, Rooker-Feldman does not apply. See Noel. 341 F.3d at 1155; see also Mothershed, 410 F.3d 

at 606. However, as defendant argues, to the extent that Count I may still challenge past disciplinary 

actions, the Court's review of the prior state judgment against Plaintiff is barred under Rooker
Feldman. Finally, Plaintiff's remaining claim was not, and could not, have been litigated in the prior 

state court proceedings against Plaintiff. See Loveridge. 887 P .2d at 900. As such, Defendants 
cannot assert res judicata as a defense to it. (Doc. 24 at 8-9). 

II. Article III Standing 

Federal courts may only decide cases or controversies under Article III of the United States 
Constitution. U.S. Const. art. III, § 2. Standing and ripeness are two elements of the case or 
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controversy requirement. Colwell v. Dep't of Health & Human Servs .. 558 F.3d 1112. 1121 (9th Cir. 
2009). "The burden of establishing ripeness and standing rests on the party asserting the claim." Id. 

(citing Renne V. Geary. 501 U.S. 312, 316 (1991»). 

The irreducible minimum of Article III consists of three elements: (1) "the plaintiff must have suffered 

an injury in fact-an invasion of a legally protected interest which is (a) concrete and particularized and 

(b) actual or imminent, not conjectural or hypothetical"; (2) there must be a causal connection 

between the injury and the conduct of the defendant; and (3) the injury must be likely redressed by a 

favorable decision. Lujan v. Defenders of Wildlife. 504 U.S. 555,560 (1992) (internal quotations and 

citations omitted). When a plaintiff seeks injunctive and declaratory relief, the plaintiff must also 

demonstrate that "he has suffered or is threatened with a concrete and particularized legal harm, 

coupled with a significant likelihood that he will again be wronged in a similar way." Canatella v. State 

of California. 304 F .3d 843, 852 (9th Cir. 2002) (internal quotations and citations omitted). A plaintiff 

must do more than demonstrate only a past injury. San Diego County Gun Rights Comm. V. Reno. 98 

F.3d 1121, 1126 (9th Cir. 1996l.Hl 

When a plaintiff presents a facial challenge to a statute, by "alleg[ing] an intention to engage in a 

course of conduct arguably affected with a constitutional interest, but proscribed by a statute, and 

there exists a credible threat of prosecution thereunder, he 'should not be required to await and 

undergo ... prosecution as the sole means of seeking relief.'" Babbitt V. United Farm Workers Nat. 
Union. 442 U.S. 289, 298 (1979) (quoting Doe v. Bolton. 410 U.S. 179, 188 (1973». Yet, "[t]he mere 

existence of a statute, which mayor may not ever be applied to plaintiffs, is not sufficient to create a 

case or controversy within the meaning of Article ilL" Stoianoff V. State of Mont.. 695 F.2d 1214, 1223 

(9th Cir. 1983). "[A] plaintiff must demonstrate a genuine threat that the allegedly unconstitutional law 

is about to be enforced against him." Id. (citations omitted). Similarly, the mere existence of state bar 

rules, promulgated by a state supreme court, are not enough to create a case or controversy within 
the meaning of Article III. See Mothershed. 410 F.3d at 610 (reasoning that a plaintiff must first 

establish standing before raising First Amendment facial challenges to Arizona Supreme Court Rules 

governing the admission of attorneys to the State Bar of Arizona). 

Plaintiff alleges that the "rules, customs and practices" promulgated by the Washington Supreme 

Court that govern Washington's attorney discipline system violate his constitutional rights. (Doc. 16: 11 
151). WSBA Defendants and Defendant Justices argue that Plaintiff lacks standing to challenge the 

constitutionality of Washington's attorney discipline system. The mere existence of Washington's 

disciplinary rules does not create a case or controversy within the meaning of Article III. See 

Stoianoff, 695 F .2d at 1223. Plaintiff must demonstrate a credible threat of future discipline by 

Defendants under the rules. If Plaintiff can demonstrate such, then the Court will not require him to 
await further discipline as his "sole means of seeking relief." See Babbitt. 442 U.S. at 298. Therefore, 
Plaintiffs standing rests on the first element, whether he has suffered an actual or imminent injury in 

fact. Lujan. 504 U.S. at 560. 

Countering Plaintiffs claims, Defendants cite Partington v. Gedan. 961 F.2d 852 (9th Cir. 1992), and 
Canatella V. California, 304 F.3d 843 (9th Cir. 2002), in support of their argument that Plaintiff does 
not face a credible threat of prosecution. Thus, he has not met his burden of establishing the 

http://scholar.google.com/scholar_case?case=18248058944386716631&q=eugster+v.+WS... 5/14/2016 

Case 2:15-cv-00352-TOR    Document 17-1    Filed 05/31/16



Eugster v. Washington State Bar Association, Dist. Court, ED Washington 2010 - Google ... Page 6 of 12 

elements of standing. In Partington, the plaintiff filed suit under 42 U.S.C. § 1983 against the Justices 
of the Hawaii Supreme Court. The plaintiff alleged past injuries and sought an injunction restraining 
the defendants from "sanctioning, accusing, or making findings of unprofessional conduct without 
affording [the plaintiff] prior notice and an opportunity to be heard." Partington. 961 F.2d at 859 

(internal quotations omitted). Even if the plaintiff showed that the defendants deprived him of due 
process in the past, the plaintiff did not allege sufficient facts to demonstrate that the defendants 

would again violate his due process rights in the future. As such, the Ninth Circuit found that the 
plaintiffs claim was "little more than a request for the Hawaii Supreme Court to comply with the rights 
of due process in the future." Id. at 862. Applying Partington to this case, Plaintiffs past injuries, 

absent a showing that Plaintiff faces an imminent threat of future injury, are insufficient to support 
standing under Article III. See id. 

Similarly, in Canatella, the Ninth Circuit recognized that past injuries alone were insufficient to confer 

standing on the plaintiff. There, the plaintiff had been subject to federal and state impositions of 

monetary sanctions on twenty-six occasions and, as a result, the California State Bar initiated an 
investigation into the plaintiff. Canatella. 304 F.3d at 847. In response, the plaintiff brought suit under 
§ 1983, raising First and Fourteenth Amendment challenges to certain provisions of the state bar 

statutes and rules of professional conduct under which he could ultimately be subject to discipline. Id. 

at 848. While the Ninth Circuit acknowledged that past prosecution by itself does not give rise to a 

"case or controversy" within the meaning of Article III, it found that the threat of future prosecution to 
the plaintiff was "actual." not merely "hypothetical, and conjectural." Id. at 852,848. In so finding, the 

court considered: (1) that plaintiff had "personally faced discipline" under the specific provisions he 
challenged, (2) that plaintiff had "nowhere conceded that he [would] refrain from the type of 

expression that he believes is constitutionally protected, is necessary to the performance of his duties 

as an advocate, and is the basis upon which he may be disciplined under the challenged statutes in 

the future," and (3) that the Bar did not concede it would not rely on the challenged provisions to bring 

about disciplinary action were he to be sanctioned again. Id. at 852-853. On this record, the court 
found that "there is a strong likelihood [the plaintiff] may again face discipline under the challenged 

provisions." Id. at 853.IQl 

Here, Plaintiffs past interactions with Washington's attorney disciplinary system alone do not 

constitute an injury sufficient to confer standing on Plaintiff. See Partington. 961 F.2d at 862; see also 
Canatella 304 F.3d at 852. Additionally, Plaintiff has not established that any present, continuing 
actions of Defendants place him under imminent threat of injury. Plaintiff alleges that two letters from 
the WSBA demonstrate an imminent threat of injury. The Court disagrees. 

Initially, due to his disagreement with the WSBA over proper disbursement of the funds, Plaintiff 
delayed payment of the restitution ordered by the Washington Supreme Court in In re Eugster. (Doc. 
27 at 22: Appendix A). In response, the WSBA notified Plaintiff by letter that it was his responsibility 
to "take the necessary action to effectuate the [c]ourt's order." (Id. at 23: Appendix A). Plaintiff alleges 
that the WSBA's response amounts to a threat to Plaintiff of "further disciplinary action and potential 
disbarment" and a "readiness on the part of the Bar Association to continue to focus on [Plaintiff]." (Id. 
at 12: 6-9,11-12). Nonetheless, Plaintiff complied with the Washington Supreme Court's order on 
March 21, 2010 by sending a check payable to the trust account for the Estate of Marion Stead. (See 
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ide at 25: Appendix A). Since then, Plaintiff has not alleged that the WSBA has taken any action 
regarding the matter. Secondly, Plaintiff alleges that the letter sent from Mr. Burke to Ms. Kivett 
constitutes a threat of further disciplinary proceedings and demonstrates a willingness on the part of 

the WSBA to "reawaken" the allegations made against him in that matter. Plaintiffs assertions about 
the future intentions of Defendants based on the content of the WSBA's communications are 
speculative, though. 

Both of the warning letters hardly demonstrate "a Significant likelihood that [Plaintiff] will again be 
wronged in a similar way." Canatella. 304 F.3d at 852 (internal citations and quotations omitted). (See 
ide at 13: 1-8; see also Doc. 16: 1127). The Court finds that Plaintiffs situation is distinguishable from 

the plaintiffs situation in Canatella. Notably, Plaintiff has not alleged a constitutional deprivation under 
the First Amendment. See Canatella. 304 F .3d at 853. Thus, the relaxed prudential requirements of 

standing do not apply. Moreover, unlike in Canatella, Plaintiff concedes that he does not intend to 

engage in misconduct in the future. (Doc. 27 at 12: 22). Such a concession further diminishes the 
possibility that Plaintiff will be subject to discipline under Washington's attorney discipline system, as 
well as undercuts his argument that he has standing to bring this claim. Additionally, Plaintiff does not 
challenge a specific provision or rule that he finds necessary to the performance of his duties as an 

advocate and under which he would be subject to discipline in the future. Instead, Plaintiff alleges he 

feels "completely constrained in the practice of law because of the unconstitutionality of the 
System." (Id. at 17-18). Given that Plaintiff does not challenge the constitutionality of a specific rule or 
procedure, Defendants cannot concede that they will refrain from imposing discipline under the 
"system" were Plaintiff to engage in sanctionable conduct under a particular rule. (See ide at 8: 52-
53). As such, the considerations that the Ninth Circuit relied upon in Canatella to find standing do not 
exist here. The Court finds that Plaintiff cannot establish standing on the basis of these 
communications; any suggested future discipline by Defendants amounts to a conjectural or 

hypothetical injury, rather than one that is actual or imminent. See Lujan. 504 U.S. at 560. 

Finally, Plaintiff asserts that he has standing to bring this suit based on the Court's reasoning in Miller 
V. Washington State Bar Ass'n, 679 F.2d 1313 (9th Cir. 1982). In Miller, the WSBA placed a letter of 

admonition in the plaintiff lawyer's record. Miller. 679 F.2d at 1314. The plaintiff alleged that the 

issuance of the admonition violated his First Amendment rights, and he had no right to appeal this 

action in Washington state courts. ld. at 1314-15. Additionally, the court concluded that the issuance 

of the letter amounted to a disciplinary action sufficient to constitute a controversy within the meaning 

of Article III. ld. at 1318. The court found that because no review of the WSBA's actions was 
available as of right in state court, "such review [was] available in federal court for consideration of 
plaintiffs constitutional claim." Id. Here, Plaintiff alleges he has no right of appeal as to the WSBA's 

statements in the letter from Mr. Burke to Ms. Kivett regarding Plaintiffs past conduct, to the retention 
of records against him for the stated five year period, or to the alleged accompanying "scrutiny. II (Doc. 

16 at 7: 1128; Doc. 27 at 2: 24-25). Based on the reasoning of the Court in Miller, Plaintiff contends 
that he should be afforded standing because he has no right to appeal of these actions. (Doc. 27 at 2: 
24-25). However, Plaintiff does not seek review of the WSBA's issuance of the letter in this case, nor 
does he allege that the letter forms the basis for his present constitutional claims under the 
Fourteenth Amendment. Moreover, unlike in Miller, Plaintiff does not bring a claim under the First 
Amendment. According to Plaintiff, this action has "nothing to do with an ongoing case and it has 

http://scholar.google.comlscholar_case?case=18248058944386716631&q=eugster+v.+WS ... 5114/2016 

Case 2:15-cv-00352-TOR    Document 17-1    Filed 05/31/16



Eugster v. Washington State Bar Association, Dist. Court, ED Washington 2010 - Google ... Page 8 of 12 

nothing to do with a past case." (Id. at 10: 13-14). As Plaintiff does not seek review of the WSBA's 
warning to him in the Kivett letter, Miller does not establish Plaintiffs standing to bring this suit. 

Plaintiff has failed to show the existence of a case or controversy within the meaning of Article III. See 
U.S. Const. art. III, § 2. Plaintiffs past interactions with Washington's attorney discipline system alone 

do not demonstrate that "he has suffered or is threatened with a concrete and particularized legal 

harm, coupled with a significant likelihood that he will again be wronged in a similar way." Canatella. 

304 F.3d at 852 (internal quotation marks and citations omitted). And, Plaintiff admits that he has no 

claim regarding any past or ongoing disciplinary proceedings.I§] Rather, his claim is based on his fear 
of continued scrutiny or threat of future discipline. As such, Plaintiff merely seeks an absolute shield 
from discipline in any form arising out of future violations should they occur, not redress for an actual 

or imminent injury. "At this stage, any ruling from a federal district court would be an advisory opinion, 

something federal courts cannot give. In the absence of some concrete threatened injury, Article III 
bars the relief requested ... " Partington. 961 F.2d at 862. 

III. Ripeness 

While "standing is primarily concerned with who is a proper party to litigate a particular matter, 

ripeness addressees when that litigation may occur." Colwell. 558 F.3d at 1123 (citing Lee v. Oregon. 

107 F.3d 1382. 1387 (9th Cir. 1997») (emphasis in original). A suit must present "concrete legal 
issues, presented in actual cases, not abstractions" to be ripe within the meaning of Article III. Id. 
(citing United Pub. Workers v. Mitchell. 330 U.S. 75. 89 (1947)) (internal quotations omitted). The 
constitutional component of ripeness often "coincides squarely with standing'S injury in fact prong." 
Stormans. Inc. v. Selecky. 586 F.3d 1109.1122 (9th Cir. 2009) (citing Thomas v. Anchorage Equal 

Rights Comm'n. 220 F.3d 1134. 1138 (9th Cir. 2000»). As outlined in the discussion of the injury in 

fact element of standing, Plaintiff has not demonstrated that he is under imminent threat of injury. 
Accordingly, this claim is unripe as Plaintiff does not present "concrete legal issues" to this Court, but 

rather, "abstractions." See Colwell. 558 F.3d at 1123. 

IV. Immunities 

Plaintiffs suit can be dismissed against all of the Defendants on standing and ripeness grounds under 

Rule 12(b)(1). Assuming, arguendo, that Plaintiff could establish standing, several of the Defendants 

are also immune from liability under the Eleventh Amendment and personal immunity doctrines as a 

matter of law, which the Court will now address. 

A. Eleventh Amendment Immunity 

The Eleventh Amendment prohibits suits against a state by its own citizens or citizens of other states 
in federal court. Pennhurst State School & Hosp. v. Halderman. 465 U.S. 89. 98 (1984) (superceded 
by statute on other grounds); see also Hollev v. California DeD't of Corrections. 599 F.3d 1108. 1111 
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(9th Cir. 201 O).ill This immunity extends to state agencies, including state bar associations. Hirsh v. 
Justices of the Supreme Court of the State of Cal.. 67 F .3d 708. 715 (9th Cir. 1995) (holding that the 

State Bar of California was a state agency and not amenable to suit under the Eleventh Amendment). 
Eleventh Amendment immunity also applies to "a suit against a state official in his or her official 

capacity" because such a suit "is no different than a suit against the State itself." Will v. Mich. Dep't of 
State Police. 491 U.S. 58. 71 (1989). 

The Supreme Court has held that "the relief sought by a plaintiff suing a state is irrelevant to the 

question whether the suit is barred by the Eleventh Amendment." Seminole Tribe of Fla. v. Florida. 

517 U.S. 44.58 (1996); see Pennhurst. 465 U.S. at 100. However, the Supreme Court has also held 
that the Eleventh Amendment does not bar suits against a state official when the suit seeks 
prospective injunctive relief to "end a continuing violation of federal law." Seminole Tribe of Fla .. 517 

U.S. at 73 (quoting Green v. Mansour. 474 U.S. 64.78 (1985)). Accordingly, a plaintiff may seek a 

declaratory judgment or injunctive relief against state officers in their official capacities. See E.E.O.C. 

v. Peabody Western Coal Co., _ F.3d _, No. 06-17261, 2010 WL 2572001, at *12 (9th Cir. 
2010); see also Ex Parte Young. 209 U.S. 123 (1908). However, the Eleventh Amendment does not 

bar suits against state officials in their individual capacities. Hafer v. Melo. 502 U.S. 21.30-31 (1991); 
see also Suever v. Connell. 579 F.3d 1046. 1060 (9th Cir. 2009). 

Plaintiff seeks declaratory and injunctive relief against the Washington State Bar Association, the 

members of the Board of Governors of the Washington State Bar Association, individually, and the 

Justices of the Washington Supreme Court, individually. (Doc. 27 at 9: 5-9; Doc. 16: 11 158). First, 
because the Ninth Circuit has recognized bar associations as state agencies for the purposes of 

Eleventh Amendment immunity, Plaintiff's claim against the WSBA is barred in its entirety. See Hirsh. 

67 F .3d at 715. However, because Plaintiff seeks relief from Defendant Justices and WSBA 

Defendants only in their individual capacities, these claims are not barred by the Eleventh 

Amendment. See Hafer. 502 U.S. at 31. 

B. Personal Immunity 

When Eleventh Amendment immunity is not applicable, government officials may be immune from 

liability under various personal immunity doctrines. The Court has already determined that Plaintiff 

lacks standing to challenge the application and implementation of the "rules, customs and practices" 
of Washington's attorney discipline system. (Doc. 16: 11151). With regards to the implementation of 
the system, Defendant Justices also enjoy legislative immunity. Before addressing the application of 

legislative immunity to the actions of Defendant Justices, the Court will discuss why judicial immunity 
does not apply to Defendants. The Court declines to reach the question of whether any personal 

immunity doctrines apply to the WSBA Defendants.Im 

1. Judicial Immunity 
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Judges are immune from liability for damages stemming from judicial actions taken properly within the 

jurisdiction of their courts. Ashelman v. Pope. 793 F.2d 1072. 1075 (9th Cir. 1986). This immunity is 

construed broadly, as "[a] judge will not be deprived of immunity because the action he took was in 

error, was done maliciously, or was in excess of his authority: rather, he will be subject to liability only 

when he has acted in the clear absence of all jurisdiction." Stump v. Sparkman. 435 U.S. 349. 356-57 

(1978) (internal quotations omitted) (citing Bradley v. Fisher. 80 U.S. 335. 351 (1871»). Though, 

judicial immunity is limited in that it is conferred on judges based not on their "location within the 

government," but rather by the "special nature of their responsibilities." Butz v. Economou. 438 U.S. 

478. 511 (1978). "[A]bsolute judicial immunity does not apply to non-judicial acts, i.e. the 

administrative, legislative, and executive functions that judges may on occasion be assigned to 

perform." Duvall v. County of Kitsap. 260 F.3d 1124 (9th Cir. 2001) (citing Forrester v. White. 484 

U.S. 219. 227 (1988». 

Moreover, judicial immunity may only extend to certain forms of relief. 42 U.S.C. § 1983 provides that, 

"in any action brought against a judicial officer for an act or omission taken in such officer's judicial 

capacity, injunctive relief shall not be granted unless a declaratory decree was violated or declaratory 

relief was unavailable." 42 U.S.C. § 1983 (emphasis added).Im Accordingly under § 1983, judicial 

immunity extends to suits seeking injunctive relief. However, the limits in § 1983 do not appear to 

alter the availability of declaratory relief. See Brandon E. ex rei Listenbee v. Reynolds. 201 F.3d 194. 

197 -198 (3rd Cir. 2000). 

2. Legislative Immunity 

Although judicial immunity does not apply to non-judicial acts, judges may have immunity for the 

legislative functions they may on occasion be assigned to perform. In general, state legislators are 

personally immune from liability for their legislative acts, and this legislative immunity extends to suits 

for injunctive and declaratory relief, as well as to suits for damages. Supreme Court of Va. v. 

Consumers Union of the U.S .. Inc .. 446 U.S. 719. 731. 733 (1980), Legislative immunity also extends 

to individuals who create rules for an attorney discipline system. When a state's legislators delegate 

their "entire legislative power with respect to regulating the Bar" to a state supreme court, the state 

supreme court and its members are "the State's legislators for the purpose of issuing the Bar Code." 

Id. at 734. Thus, the United States Supreme Court has held that state supreme court justices are 

immune from suit in their individual capacities when promulgating rules of attorney discipline because 

they are acting in a legislative capacity. Id. 

As noted, Plaintiff asserts that "[t]his action has nothing to do with an ongoing case and it has nothing 

to do with a past case." (Doc. 27 at 10: 13-14). He also asserts that the suit is "not against the [J] 

ustices with respect of [sic] conduct considered to be judicial in character." (ld. at 14: 18-20). Instead, 

Plaintiff contests the Defendant Justices actions that are "legislative - they are responsible for the 

creation of the Washington Lawyer Disciplinary System." (Id. at 15: 18-20). Thus, judicial immunity is 

not at issue with respect to Defendant Justices. 
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With regard to their legislative actions, the Washington Supreme Court adopts and approves the 
Washington Rules of Professional Conduct and the Rules for Enforcement of Lawyer Conduct (ELC) 

proposed by the WSBA Board of Governors. RCW 2.48.060. As in Consumers Union, the 
Washington Supreme Court is "exercising the [s]tate's entire legislative power with respect to 
regulating the Bar, and its members are the [s]tate's legislators for the purpose of issuing the Bar 
Code." 446 U.S. at 734. Accordingly, Defendant Justices enjoy legislative immunity for their roles in 

implementing Washington's attorney discipline system. Defendant Justices' legislative immunity bars 
Plaintiffs claims for injunctive and declaratory relief in their entirety. See id. at 733. 

CONCLUSION 

In conclusion, Plaintiff lacks standing to bring this suit because he has not demonstrated to this Court 

that he has suffered an actual or imminent injury in fact. Alternatively, the WSBA is entitled to 

immunity under the Eleventh Amendment and the Washington Supreme Court Justices enjoy 
legislative immunity. However, the Court declines to determine whether the members of the WSBA 
Board of Governors are entitled to quasi-judicial immunity in their individual capaCities. 

Accordingly, 

IT IS HEREBY ORDERED that Defendants' Washington State Bar Association and Washington State 

Bar Association Board of Governors Salvador A. Mungia, Steven G. Toole, Mark A. Johnson, G. 

Geoffrey Gibbs, Brian L. Comstock, Loren Scott Etengoff, Anthony David Gipe, Lori S. Haskell, David 

S. Heller, Nancy L. Isserlis, Leland B. Kerr, Carla C. Lee, Roger A. Leishman, Catherine L. Moore, 
Patrick A. Palace, Marc L. Silverman, and Brenda Williams Motion to Dismiss (Doc. 20) is GRANTED. 

IT IS FURTHER ORDERED that Defendants' Chief Justice Barbara A. Madsen, Justices Gerry L. 
Alexander, Charles W. Johnson, Richard B. Sanders, Tom Chambers, Susan J. Owens, Mary E. 
Fairhurst, James M. Johnson, and Debra L. Stephens of the Washington State Supreme Court 
Motion to Dismiss (Doc. 23) is GRANTED. 

IT IS FURTHER ORDERED that Plaintiffs Amended Complaint (Doc. 16) is DISMISSED without 
prejudice. 

[1] Plaintiff now alleges that Mr. Danielson's professional relationships should have disqualified him from acting as the Chief 
Hearing Officer. (Doc. 16: 1J 110). At the time Mr. Danielson held the position, he was a shareholder in the same law firm as 
Stanley A. Bastian, who has held various leadership roles within the WSBA, including President. (Id.: 1m 98-101, 109). 

m The Declaratory Judgment Act authorizes courts to declare the rights and other legal relations of any interested party seeking 
such a declaration. 28 U.S.C. § 2201(a). As the Declaratory Judgment Act states that the court "may" act, it is IIdeliberately cast in 
terms of permissive, rather than mandatory, authority." 28 U.S.C. § 2201 (a); accord. Gov't Employees Ins. Co. v. Dizol. 133 F.3d 
1220. 1223 (9th Cir. 1998) (en banc) (citation omitted). While the Act authorizes the district court to provide declaratory relief, the 
district court is not required to do so. Brillhart v. Excess Ins. Co. of America. 316 U.S. 491. 494 (1942l. 

�~� Where a federal plaintiff "present[s] some independent claim ... then there is jurisdiction and state law determines whether 
the defendant prevails under principles of preclusion." Exxon. 544 U.S. at 293. Under Washington State law, res judicata refers to 

"the preclusive effect of judgments, including the relitigation of claims and issues that were litigated, or might have been litigated, 
in a prior action." Loveridge v. Fred Meyer. Inc. 887 P.2d 898 900 (Wash. 1995) (citing Phillip A. Trautman. Claim and Issue 
Preclusion in Civil Litigation in Washington. 60 Wash. L. Rev. 805, 805 (1985)). 
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�~� Moreover, the Supreme Court has stated that a plaintiff does not have standing where the "asserted harm is a generalized 
grievance shared in substantially equal measure by all or a large class of citizens." Warth v. Seldin. 422 U.S. 490. 499 (1975) 
(intemal quotations omitted). WSBA Defendants argue that Plaintiff does not have standing because he asserts only a 
"generalized grievance," as he relies only on his status as a lawyer in the State of Washington to challenge Washington's 
attorney discipline system. (Doc. 21: 8-19). However, Plaintiff alleges he has suffered a violation of a personal constitutional right. 
(Doc. 27 at 6-7: 28, 1). Notably, ''where a harm is concrete, though widely shared, the [Supreme] Court has found injury in fact." 
Fed. Election Comm'n v. Akins. 524 U.S. 11 24 (1998) (internal quotations omitted) (citing Public Citizen v. U.S. Dep't of Justice. 
491 U.S. 440, 449-450 (1989»). Accordingly, Plaintiff can overcome the prohibition against "generalized grievances," if he can 
establish he has suffered an actual or imminent, concrete and particularized, injury in fact. 

IQl Moreover, in Canatella the plaintiff brought a First Amendment claim in addition to his Fourteenth Amendment claim. 
Canatella 304 F.3d at 847. The Ninth Circuit recognized the relaxed prudential requirements for standing in the First Amendment 
context. Id. at 853 (citing Broadrick v. Oklahoma. 413 U.S. 601, 612 (1973); Secretarv of State of Md. v. Joseph H. Munson Co .. 

467 U.S. 947. 956 (1984)). The court found that the plaintiff's prior interactions with the state bar had "at least some continuing, 
present adverse effects, whether these effects be further discipline, or the chilling of what may be constitutionally protected 
speech." Id. (internal quotations and citations omitted). Therefore, the Ninth Circuit found the existence of an imminent threat of 
injury to the plaintiff. 

[§] Plaintiff has caused much confusion by his use of both past and present tense in his amended complaint. (See, e.g., Doc. 16: 
�~� 157). However, Plaintiff's admissions and his abandonment of Count II limit his remaining claim to current and future due 
process violations. 

IZ1 Eleventh Amendment immunity may only be overridden by a waiver by the state or abrogation by Congress. Pennhursl, 465 
U.S. at 99. Here, the State of Washington has not waived its Eleventh Amendment immunity. (Doc. 24 at 7: 12-14). 

1m If Defendant Justices have immunity in performing legislative and judicial functions, then WSBA Defendants argue that they 
enjoy quasi-judicial immunity for analogous actions under Washington Supreme Court General Rule 12.3, as applied under Fed. 
R. Civ. P. 17(b). Under Federal Rule of Civil Procedure 17(b), "capacity to sue or be sued is determined ... by the law of the 
state where the court is located ... " Fed. R. Civ. P. 17(b). Washington Supreme Court General Rule 12.3 states: 

All boards, committees, or other entities, and their members and personnel, and all personnel and employees of the Washington 
State Bar Association, acting on behalf of the Supreme Court under the Admission to Practice Rules, the rules for Enforcement of 
Lawyer Conduct, and the Disciplinary Rules for Limited Practice Officers, shall enjoy quasi-judicial immunity if the Supreme Court 
would have immunity in performing the same functions. 

Wash. General Rule 12.3. Because Plaintiff lacks standing, this Court declines to reach the question of whether quasi-judicial 

immunity under Rule 12.3 applies to WSBA Defendants. 

1m Prior to 1996, judicial immunity did not bar injunctive or declaratory relief under 42 U.S.C. § 1983. Pulliam v. Allen. 466 U.S. 
522.542-543 (1984), 
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EU9ster v. Washington State Bar Ass 'n (9th Cir., 2012) 

Argued and Submitted July 10, 2012 

Date: July 17,2012 

NOT FOR PUBLICATION 

Appeal from the United States District Court 
for the Eastern District of Washington 
Stephen M. McNamee, Senior District Judge, Presiding 

Seattle, Washington 

Before: SCHROEDER, REINHARDT, and M. SMITH, Circuit Judges. 

Plaintiff-Appellant Stephen Eugster (Eugster) appeals from the district court's dismissal 
of his lawsuit on standing and ripeness grounds. Because the parties are familiar with the 
factual and procedural history of this case, we repeat only those facts necessary to resolve the 
issues raised on appeal. We have jurisdiction pursuant to 28 U.S.C. § 1291, and we affirm. 

Eugster's complaint does not allege that he will ever again be subject to disciplinary 
proceedings. Because Eugster has not presented any allegations about what he will do in the 
future that might suhject him to the allegedly unconstitutional attorney disciplinary process 
again, we hold that Eugster lacks standing to pursue his claims for declaratory and injunctive 
relief. See Partington v. Gedan, 961 F.2d 852, 862 (9th Cir. 1992). For the same reason, we 
hold that Eugster's claims rest on contingent future events that may not occur. Thus, 

Page 3 

Eugster's claims are not ripe. See Bova v. City of Medford, 564 F·3d lO93, lO96 (9th Cir. 
2009) (citation omitted). 

In light of our conclusions, we decline to reach the remaining issues raised by the 
parties. For the foregoing reasons, we affirm the district court's dismissal of Eugster's 
complaint. 

AFFIRMED. 

Notes: 

�~� This disposition is not appropriate for publication and is not precedent except as 
provided by Ninth Circuit Rule 36-3. 
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STEPHEN KERR EUGSTER, Plaintiff, 

v. 
WASHINGTON STATE BAR ASSOCIATION (WSBA), et al., Defendants. 

Case No. C15-0375JLR. 

United States District Court, W.O. Washington at Seattle. 

September 3,2015. 

ORDER GRANTING IN PART AND DENYING IN PART 

DEFENDANTS' MOTIONS TO DISMISS AND STRIKING 

PLAINTIFF'S SURREPL Y 

JAMES L. ROBART, District Judge. 

I. INTRODUCTION 

Before the court is a motion for judgment on the pleadings (Jud. Mot. (Dkt. # 9» by Defendants Chief 

Justice Barbara Madsen, Associate Chief Justice Charles Johnson, and Justices Sheryl Gordon 

McCloud, Charles Wiggins, Steven Gonzalez, Mary Yu, Mary Fairhurst, Susan Owens, and Debra 

Stephens, all of whom are of the Supreme Court of the State of Washington (collectively, "Judicial 

Defendants"). Also before the court is a motion to dismiss (WSBA Mot. (Dkt. # 10» by Defendants 

Washington State Bar Association (nWSBA"), President Anthony Gipe, President-elect William D. 

Hyslop, Immediate Past President Patrick A. Palace, and Executive Director Paula Littlewood, all of 

whom are of the WSBA (collectively, "WSBA Defendants"). Mr. Eugster opposes both motions. 

(Resp. (Dkt. # 14).)lli 

Having reviewed the submissions of the parties, the relevant portions of the record, and the 

applicable �l�a�w�,�~� the court GRANTS in part and DENIES in part both motions. The court dismisses 

with prejudice Mr. Eugster's claim regarding compulsory membership in the WSBA, without leave to 

amend. The court also dismisses Mr. Eugster's claim regarding misuse of compulsory bar dues but 

grants him leave to file an amended complaint with respect to that claim, except that the WSBA is 

dismissed with prejudice as a defendant to that claim. Mr. Eugster has the court's leave to amend his 

complaint in a manner that cures the deficiencies identified herein within ten (10) days of the entry of 

this order. Failure to do so will result in dismissal with prejudice of that claim as well. 

II. BACKGROUND 
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Plaintiff Stephen K. Eugster is a licensed attorney and a member of the WSBA. (Am. Com pI. (Dkt. # 
13) 1[11). The WSBA is an "integrated" bar association, meaning membership and payment of dues 

are mandatory in order to practice law in the State of Washington. (Id. mJ 11, 17); RCW 2.48.130, 

.140. Since being admitted to the WSBA in 1970, Mr. Eugster has paid these mandatory dues. (Am. 

Compl.1[13.) The WSBA is organized under the State Bar Act, RCW 2.48.010 et seq., but the 

Supreme Court enjoys the inherent power to "admit, enroll, disbar and discipline" members of the 

Washington bar. Matter of Wash. State BarAss'n, 548 P.2d 310,315-16 (Wash. 1976) (en banc). 

Thus, although the State Bar Act purports to define some of the WSBA's activities and purposes, it is 

subject to the Washington Supreme Court's "right of control of the bar and its functions." [d. at 316. 

The WSBA sets annual bar dues for its members. Keller Compliance Option for the Year 2015, 

Washington State Bar Association, http://www.wsba.org/Licensing-and-Lawyer-ConductJAnnual-

License-RenewaIiKelier-Deduction (hereinafter, "Keller Compliance Website").IID It spends some 

portion of those dues on political or ideological activities and is constitutionally compelled to 

reimburse that spending to bar members who so request. [d. Rather than calculate exactly the money 

spent on nonchargeable activities, for convenience's sake the WSBA uses the prior year's line item 

for "political or ideological" activities to calculate the reimbursement available in the current year. Id. 

For instance, in 2015, members paying the full $325.00 in annual bar dues had the option to retain 

the $4.40 that the WSBA spent on such "nonchargeable" activities. Id. The WSBA's remaining 

activities are funded, at least in part, by compulsory bar dues paid by its members. [d. WSBA 

members can contest the classification of an activity as chargeable or nonchargeable by requesting 

binding arbitration before a neutral arbitrator chosen by the Chief Justice of the Washington Supreme 

Court. [d. All members are provided notice of the right to opt out and challenge an activity's 

classification as chargeable or nonchargeable, and that information is also available on the WSBA's 

website. [d. 

Mr. Eugster brought suit against WSBA Defendants and - because the WSBA derives its power 

from the Supreme Court of Washington - also named the Supreme Court and its justices as 

defendants. (See id.) He has since dismissed his claims against the Supreme Court itself, but retains 

his claims against Judicial Defendants and WSBA Defendants. (Not. (Dkt. # 12.).) Mr. Eugster seeks 

declaratory and injunctive relief from compulsory WSBA membership and compulsory payment of bar 

dues. (Am. Compl. 1[2.) He asserts these claims under 42 U.S.C. § 1983, which provides injunctive 

remedies for constitutional violations committed by individuals acting under color of law. (See Am. 

Com pI. at 11-21.) Mr. Eugster has two claims: 1) that mandatory WSBA membership violates his 

First and Fourteenth Amendment freedoms by compelling association with that group; and 2) that 

mandatory WSBA dues and the way in which they are spent violate his First and Fourteenth 

Amendment freedoms by compelling speech and association. (See generally id.) He seeks 

declaratory and injunctive relief redressing these alleged constitutional harms. (See id.) Judicial 

Defendants and WSBA Defendants contend that he has failed to state a claim and seek dismissal of 

this case with prejudice. 

III. ANALYSIS 
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A. Legal Standard 

1. Motion to Dismiss for Lack of Standing 

Judicial Defendants move to dismiss for lack of Article III standing. (See Jud. Mot. at 5-11.) First, they 

assert that the Washington Supreme Court is immune from liability under 42 U.S.C. § 1983. (Jud. 

Mot. at 5-7.) This issue is moot because Mr. Eugster subsequently dismissed the Washington 

Supreme Court as a party. (See Not.) However, Judicial Defendants make a more general argument 

that Mr. Eugster cannot show the required likelihood of future harm to establish standing for 

declaratory relief under Article III of the United States Constitution. (See Jud. Mot. at 9-11.) If he lacks 

Article III standing, this court must dismiss under Federal Rule of Civil Procedure 12(b)(1) for lack of 

subject matter jurisdiction. See Oregon v. Legal Serv.'s Corp .. 552 F.3d 965. 974 (9th Cir. 2009); 

Warren V. Fox Family Worldwide. Inc .. 328 F.3d 1136. 1140 (9th Cir. 2003). To defeat that motion, 

Mr. Eugster must show that "the facts alleged, if proved, would confer standing upon him." Id. 

To demonstrate Article III standing, Mr. Eugster must show that (1) he has suffered an "injury in fact" 

that is concrete, particularized, actual, and imminent, as opposed to conjectural or hypothetical; (2) 

the injury is fairly traceable to the challenged action of the defendant; and (3) it is likely, as opposed 

to speculative, that the requested relief would redress the injury. Lujan V. Defenders of Wildlife. 504 
U.S. 555. 560-61 (1992). More concisely, these requirements are known as injury, causation, and 

redressability. See Massachusetts V. E.P.A .. 549 U.S. 497.540 (Roberts. C.J .. dissenting). Because 

Mr. Eugster seeks "declaratory and injunctive relief only, there is a further requirement that [he] show 

a very significant possibility of future harm; it is insufficient for [him] to demonstrate only a past injury." 

San Diego Cly. Gun Rights Comm. v. Reno. 98 F.3d 1121.1126 (9th Cir. 1996). 

2. Motion to Dismiss for Failure to State a Claim and Motion for 

Judgment on the Pleadings 

In the alternative to their standing argument, WSBA Defendants move to dismiss Mr. Eugster's 

claims pursuant to Rule 12(b)(6) (see generally WSBA Mot.), and Judicial Defendants move for 

judgment on the pleadings pursuant to Rule 12(c), also asserting that Mr. Eugster fails to state a 

claim under Rule 12(b)(6) (see generally Jud. �M�o�t�.�)�.�~� Under Rule 12(c), "[a]fter the pleadings are 

closed - but early enough not to delay trial - a party may move for judgment on the pleadings." 

Fed. R. Civ. P. 12(c). However, because Judicial Defendants had not yet filed an answer in the case, 

the pleadings were not closed and filing a motion for judgment on the pleadings was premature. See 

Doe V. United States. 419 F.3d 1058. 1061 (9th Cir. 2005), Viewing Judicial Defendants' Rule 12(c) 

motion as such, the court would have no choice but to deny the motion. Id. 

The court instead construes the Rule 12(c) motion as a Rule 12(b)(6) motion. District courts in this 

circuit can construe improperly filed motions to dismiss as motions for judgment on the pleadings. 

See Aldabe V. Aldabe. 616 F.2d 1089. 1093 (9th Cir. 1980). In this case the opposite occurred-
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Judicial Defendants improperly filed a motion for judgment on the pleadings - but the court sees no 

reason not to construe Judicial Defendants' motion as one to dismiss under Rule 12(b)(6). Although it 

is rarer, this court and others in the Ninth Circuit have recast improper Rule 12(c) motions as Rule 12 

(b)(6) motions. See Young v. Washington, No. C06-1687JCC, 2008 WL 2705587, at *3 (W.O. Wash. 

July 8, 2008) ("Because the standard applied to decide a Rule 12(c) motion is the same as the 

standard used in a Rule 12(b)(6) motion, no prejudice to any party results from treating a Rule 12(c) 

motion as a 12(b)(6) motion.") (internal citations omitted), aff'd in part, vacated in part, 374 Fed. App'x 

746 (9th Cir. 2010) (vacating only that the case was dismissed with prejudice); Young v. Spokane 

Cty., No. 14-cv-98-RMP, 2014 WL 2893260, at *1 (E.D. Wash. June 25, 2014); Skinner v. Mountain 
Lion Acquisitions, Inc., No. 13-cv-00704 NC, 2014 WL 3853424, at *3 (N.D. Cal. Aug. 1,2014); 

Spring Telephony PCS. L.P. v. Cty. of San Diego. 311 F. SUeD. 2d 898.902-03 (S.D. Cal. 2004). The 

thrust of Judicial Defendants' motion is that Mr. Eugster has failed to state a claim under which relief 

can be granted. (See JUd. Mot.) Moreover, the same standard governs a Rule 12(c) motion and a 

Rule 12(b)(6) motion. See Dworkin v. Hustler Magazine. Inc.! 867 F.2d 1188. 1192 (9th Cir. 1989). In 

sum, no party suffers prejudice from recasting the mislabeled Judicial Defendants' motion. Thus, 

because it is procedurally defective as a Rule 12(c) motion, the court construes Judicial Defendants' 

motion for judgment on the pleadings as a Rule 12(b)(6) motion to dismiss for failure to state a claim. 

Motions to dismiss under Federal Rule of Civil Procedure 12(b)(6) test the legal sufficiency of a claim. 

Conservation Force v. Salazar. 646 F.3d 1240. 1241-42 (9th Cir. 2011). To avoid dismissal, "a 

complaint must contain sufficient factual matter, accepted as true, to state a claim to relief that is 

plausible on its face." Ashcroft v. Iqbal. 556 U.S. 662.678 (2009). A claim is plausible on its face 

"when the plaintiff pleads factual content that allows the court to draw the reasonable inference that 

the defendant is liable for the misconduct alleged." Id. Dismissal for failure to state a claim "is proper 

if there is a lack of a cognizable legal theory or the absence of sufficient facts alleged under a 

cognizable legal theory." Conservation Force. 646 F.3d at 1242. In considering a motion to dismiss, a 

court must accept all well-pleaded allegations of material fact as true and draw all reasonable 

inferences in favor of the plaintiff. See Wyler Summit P'ship v. Turner Broad. Sys .. Inc .. 135 F.3d 658. 

661 (9th Cir. 1998). A court, however, need not accept as true a legal conclusion presented as a 

factual allegation. Iqbal. 556 U.S. at 678. A court may consider only the pleadings, documents 

attached to or incorporated by reference in the pleadings, and matters of judicial notice. Ritchie. 342 

F.3d at 908. 

B. Standing 

Article III standing is a prerequisite to this court's capacity to make a SUbstantive determination in this 

case. See Steel Co. v. Citizens for a Better Env't. 523 U.S. 83. 93 (1998>' Accordingly, the court first 

analyzes Judicial Defendants' motion to dismiss for lack of standing under Rule 12(b)(1). To 

demonstrate that he has standing to sue for declaratory and injunctive relief, Mr. Eugster must 

demonstrate probability of future injury, causation, and redressability. Lujan. 504 U.S. at 560-61; San 
Diego Cly., 98 F.3d at 1126. 
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Judicial Defendants argue that Mr. Eugster lacks standing to challenge the constitutionality of 
Washington's attorney disciplinary system because there is no "imminent prospect of harm to 

Eugster" from that system. (Jud. Mot. at 9-11.) This may be accurate - indeed, Mr. Eugster's direct 

challenges to the WSBA's attorney disciplinary system have previously been dismissed for lack of 

standing, Eugster v. Wash. State Bar Ass'n, Case No. 09-CV-0357SMM, 2010 WL 2926237, at *11 
(E.D. Wash. July 23,2010) - but it is irrelevant. Mr. Eugster does not challenge the attorney 

disciplinary system in this case; rather, he argues that compulsory WSBA membership and dues 
violate his constitutional freedoms of association and speech. (See generally Am. Compl.) As Mr. 

Eugster clarifies in his amended complaint, disdain for the structure of the disciplinary system is 

merely an example of the harm Mr. Eugster alleges is caused by compelled membership in the 
WSBA. (Id. 11 44.) 

Mr. Eugster successfully demonstrates a genuine threat of imminent future harm. See San Diego 

ely .. 98 F.3d at 1126. The WSBA uncontrovertibly assesses compulsory bar dues and requires 
membership in order to practice law in Washington. RCW2.48.130, .170. These restrict and compel 
speech and association in ways that Mr. Eugster alleges are unconstitutional. He has thus alleged 

concrete and particularized harm. Lujan. 504 U.S. at 560. Moreover, these alleged constitutional 

violations are sure to persist unless the law is changed or enforcement is enjoined. San Diego Ctv .. 
98 F.3d at 1126. This satisfies the injury element of standing. 

The parties do not dispute that enforcement of the State Bar Act causes the alleged burden on Mr. 

Eugster's constitutional rights, and that enjoining its enforcement would redress those alleged 

constitutional harms. This establishes causation and redressability, the final two elements of standing. 
Massachusetts v. E.P.A .. 549 U.S. at 540. Accordingly, the court finds that Mr. Eugster has standing 
to sue in this case, and denies that grounds for dismissal. 

C. Failure to State a Claim 

Judicial Defendants and WSBA Defendants (collectively, "Defendants") move to dismiss for failure to 
state a claim. (See Jud. Mot.; WSBA Mot.) Defendants contend that compelled state bar membership 

is constitutional under binding case law in the Ninth Circuit and that Mr. Eugster has failed to point to 

any fact supporting his allegation that the WSBA misuses mandatory dues; thus, Defendants 
contend, they are entitled to dismissal on both of the purported constitutional violations. The court 

agrees. 

1. Compulsory Membership 

Mr. Eugster claims that mandatory membership in the WSBA "constitute[s) compelled speech and 
association" in violation of his First and Fourteenth Amendment rights. (Am. Compl. 11 40.) 
Acknowledging that this matter has long been considered settled under Supreme Court and Ninth 
Circuit precedent, Mr. Eugster argues that Harris v. Quinn. U.S. , 134 S. Ct. 2618 (2014), 
upended more than a half-century of that law. (Am. Compl. �~� 41.) Specifically, Mr. Eugster 
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references a passage written by the Harris majority, which he includes in his amended complaint as 
follows: 

Justice Samuel Alito, writing for the majority, said, "[T]he Court [has] never previously 

held that compulsory membership in and the payment of dues to an integrated bar was 

constitutional, and the constitutionality of such a requirement was hardly a foregone 
conclusion" (Emphasis added.). 

(/d. 1{41 (alterations, emphasis, and errors in original).) This quotation grossly misstates the Supreme 
Court's language and meaning. Justice Alito's actual language is, "[T]he Court had never previously 
held" as much. Harris. 134 S. Ct. at 2629 (emphasis added). In the context of the opinion, the 

meaning of this is: "[When Hanson was decided in 1956,] the Court had never previously held [as 

much.]" Harris. 134 S. Ct. at 2629 (citing Railwav Emps.' Dept. v. Hanson. 351 U.S. 225. 238 (1956). 

In the almost sixty years that have passed since the Hanson decision, however, the Supreme Court 
and Ninth Circuit have held as much several times, and in no uncertain terms. In other words, by 
substituting "has" for "had," Mr. Eugster misconstrued the clear meaning of the opinion. 

Notwithstanding Mr. Eugster's mischaracterization of case law, several binding decisions govern his 

case. In Lathrop v. Donohue, the Supreme Court upheld Wisconsin's integrated state bar on the 

bases that (1) the only "compelled association" was the payment of dues, which was insufficient on its 
own to comprise a constitutional violation, and (2) the purpose of integrating the bar was to "'promote 
high standards of practice and the economical and speedy enforcement of legal rights.'" 367 U.S. 
820,827-28,832-33 (1961) (quoting In re: Integration of the Bar, 77 N.W.2d 602, 603 (Wis. 1956». 
Although Lathrop was a plurality opinion, Keller v. State Bar of California clarified that "lawyers 

admitted to practice in the State may be required to join and pay dues to the State Bar." 496 U.S. 1, 4 

(1990). "[T]he compelled association and integrated bar are justified by the State's interest in 
regulating the legal profession and improving the quality of legal services." Id. at 13. Accordingly, the 

Ninth Circuit has held that "a state may constitutionally condition the right of its attorneys to practice 
law upon the payment of membership dues to an integrated bar." O'Connor v. State of Nev .. 27 F.3d 

357.361 (9th Cir. 1994) (citing Lathrop, 367 U.S. at 843; Keller, 496 U.S. at 4); see also Gardner v. 

State Bar of Nev .. 284 F .3d 1040. 1042 (9th Cir. 2002) (treating it as a given that integrated bars can 

charge mandatory dues), Morrow v. State Bar of Cal .. 188 F .3d 1174. 1177 (9th Cir. 1999) (treating 

Lathrop as holding that lithe regulatory function of the bar justified compelled membership"). 

Mr. Eugster argues, however, that the plurality decision in Lathrop, the subsequent clarification in 
Keller, and those cases' Ninth Circuit progeny are all misunderstood. (Resp. at 6-17.) He contends 
that Kellets declaration that "the compelled association and integrated bar are justified by the State's 
interest" is "wrong" because "earlier in the opinion the court made it clear that Lathrop was a plurality 
decision." (Resp. at 10.) The conclusion one must reach, according to Mr. Eugster, is that "the Court 
in Kellerdid not decide the issue of compulsory membership in a bar association." (/d.) This argument 
is nonsensical. To the extent the holding of the split Lathrop court was unclear, the unanimous 
Supreme Court in Keller had every right to clarify it in manner that binds this court and the Ninth 
Circuit. Put differently, even if Lathrop had never been decided, Keller binds this court to the 
determination that "lawyers admitted to practice in the State may be required to join and pay dues to 
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the State Bar." Keller, 496 U.S. at 4. Thus, absent a state bar that differs appreciably from those at 
issue in Lathrop and Keller, compelled membership in a state bar association is constitutional. 

Morrow. 188 F.3d at 1177. Mr. Eugster has provided no such differentiation of the WSBA. Lathrop 
and Keller control his claim. 

The court therefore determines Mr. Eugster has failed to state a claim under which he is entitled to 
relief. The court accordingly dismisses his claim regarding compulsory membership in the WSBA. 

2. Compulsory Dues 

Mr. Eugster also contends that the WSBA infringes upon his First and Fourteenth Amendment rights 
by spending compulsory dues on improper activities without providing adequate procedure to 
evaluate and challenge that spending. (Am. Compl.1MJ49-72.) Compulsory membership in a state bar 
association is justified by the state's interest in "regulating the legal profession and improving the 
quality of legal services." Keller, 496 U.S. at 13. A state bar association is accordingly only 

constitutionally entitled to use such dues to fund activities "germane to those goals." Id. at 14. 

Conversely, state bar associations cannot use such mandatory dues to fund "those activities having 

political or ideological coloration which are not reasonably related to the advancement of such goals." 
Keller, 496 U.S. at 15. The Supreme Court concedes that differentiating between proper spending 
and "political or ideological" spending will be difficult at times. Id. 

The WSBA has established a procedure called the "Keller Deduction," by which members choose 

whether to allow their bar dues to be used for "nonchargeablell 
- in other words, political or 

ideological - activities. Keller Compliance Website. The procedure for calculation and objection 

employed by the WSBA is based on the procedures for labor unions that the Supreme Court 
approved in Chicago Teacher's Union, Local No.1. AFT, AFL-CIO v. Hudson. 475 U.S. 292 (1986). In 

that case, the Court required a labor union's agency fees to include "an adequate explanation of the 
basis for the fee, a reasonably prompt opportunity to challenge the amount of the fee before an 
impartial decision maker, and an escrow for the amounts reasonably in dispute while such challenges 

are pending.1I Id. at 310. The WSBA provides its members annual notice of the fee, a description of 

how it is calculated, and the ability to receive either a refund or a deduction for the portion of dues 
used for nonchargeable purposes. Keller Compliance Website. A neutral arbitrator, appointed by the 
Chief Justice of the Washington Supreme Court, hears timely challenges to that amount. Id. In the 
meantime, parties retain disputed funds. Id. Parties can present evidence and argument at the 
arbitration hearing, after which the arbitrator issues a written, binding ruling. Id. 

All newly admitted members are provided notice of this procedure, and it is easily accessed and 
prevalently displayed on the WSBA's website. Id. The WSBA uses the prior year's legislative budget 
as a proxy to calculate what is "not reasonably related to the regulation of the legal profession or 
improving the quality of legal services, II and thus subject to exemption. Id. This amount becomes the 
current year deduction for WSBA members that choose not to pay nonchargeable moneys. Id. The 
Supreme Court has validated this prior-year calculation process in the union dues context. See 
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Hudson. 475 U.S. at 307 n. 18. In other words, the WSBA provides robust procedural safeguards to 
ensure compliance with Keller, many of them responding directly to Supreme Court precedent. 

Aside from procedure, Mr. Eugster identifies several activities that the WSBA funds without 

reimbursement, which he contends should be classified as nonchargeable under Keller. (Am. Compl. 

1169.) Importantly, his bare assertion that the activities are nonchargeable is legally conclusory and 

thus insufficient; he must plead "factual content that allows the court to draw the reasonable inference 
that the defendant is liable for the misconduct alleged." Ashcroft. 556 U.S. at 678. Applying that 

standard to this case, Mr. Eugster must plead facts that give rise to a reasonable inference that the 

unreimbursed activities paid for with mandatory dues are unrelated to "regulating the legal profession 
and improving the quality of legal services." Keller, 496 U.S. at 13. He fails to do so in his amended 
complaint. 

The first activity he specifies is "Supreme Court mandated activities and boards [with] funding and 

staffing to be provided by the WSBA,II including the disciplinary board, the mandatory continuing legal 
education board, the limited practice board, the access to justice board, the practice of law board, and 
the limited license legal technician board. (Id. 1169(a).) All of these boards appear geared toward 

regulating the profeSSion and improving the quality of legal services, and there is no suggestion that 

their names are misleading. Nowhere does Mr. Eugster provide a description of these boards or a 
rationale as to why they should be deemed nonchargeable. (See generally id.) The other specific 

activities Mr. Eugster Iists,1§l again without any explanation as to why they should be nonchargeable, 

are "mindfulness programs, the WSBA NWLawyer, and conventions." (ld.1169(c)-(e).) It strains 
credulity to argue that these undertakings are not geared toward regulating the legal profession or 

improving the quality of legal services. See Keller, 496 U.S. at 13. Of course, with factual allegations 

that these names are misleading as to the programs' true purpose, Mr. Eugster could overcome 
dismissal. Iqbal. 556 U.S. at 678. Instead, Mr. Eugster makes no argument that any of the underlying 

activities are nonchargeable, nor can the court reasonably infer anything of the sort from the mere 

mention of these three WSBA activities. This is insufficient to avoid dismissal. See Iqbal. 556 U.S. at 

678. Finally, Mr. Eugster lists as nonchargeable "[o]ther programs and activities which will become 
known and understood" after he has the chance to audit a WSBA budget. (Am. CompI.1169(f).) 
Given that he has failed to specify facts that give rise to a plausible inference that any of the WSBA 

activities he lists are nonchargeable, this final catchall amounts to an aspirational assertion. The 

"absence of sufficient facts alleged under a cognizable legal theoryll leads the court to conclude that 

Mr. Eugster's claim fails as a matter of law. Conservation Force. 646 F.3d at 1242. 

In sum, Mr. Eugster alleges no facts supporting an inference that the WSBA's procedural safeguards 
and substantive definition of chargeable dues infringes on his constitutional rights to free association 
and speech. The court therefore determines Mr. Eugster has failed to state a claim under which he is 

entitled to relief. 

D. Leave to Amend 
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As a general rule, when a court grants a motion to dismiss, the court should dismiss the complaint 
with leave to amend. See Eminence Capital. LLC v. Aspeon. Inc .. 316 F.3d 1048.1051-52 (9th Cir. 

2003) (citing Fed. R. Civ. P. 15(a». "Dismissal with prejudice and without leave to amend is not 
appropriate unless it is clear on de novo review that the complaint could not be saved by 

amendment." Id. at 1052. In determining whether dismissal without leave to amend is appropriate, 

courts consider such factors as undue delay, bad faith or dilatory motive on the part of the movant, 
repeated failure to cure deficiencies by amendments previously allowed, undue prejudice to the 

opposing party by virtue of allowance of the amendment, and futility of amendment. Foman v. Davis. 
371 U.S. 178. 182 (1962). Of these factors, "prejudice to the opposing party ... carries the greatest 

weight."l§j Eminence Capital. 316 F.3d at 1052. 

The court concludes that amendment of Mr. Eugster's complaint regarding mandatory bar 

membership would be futile, and thus dismisses that claim with prejudice. See Bonin v. Calderon. 59 
F.3d 815. 845 (9th Cir. 1995) ("Futility of amendment can, by itself, justify the denial of a motion for 

leave to amend."). Defendants' motions put Mr. Eugster on notice of the legal deficiencies in his 
initial complaint, and in response he filed the operative, amended complaint that the court now 

considers. (Compare CampI. with Am. Compl.) With respect to his claim regarding compelled 

membership in the Washington bar, Mr. Eugster's amended complaint suffers the same deficiencies 

that Defendants identified - it misinterprets and misconstrues binding precedent that governs the 
court's decision in this case. See supra Part III.C.1. This continued reliance on a flawed 

understanding of case law illustrates the futility of the claim and Mr. Eugster's inability to cure it. Put 
simply, mandatory membership in a state bar association is constitutional. See Keller, 496 U.S. at 4. 
Unequivocal precedent makes it "clear ... that the [claim] could not be saved by amendment." 
Eminence Capital. 316 F.3d at 1052. Accordingly, the court dismisses with prejudice Mr. Eugster's 

claim that Washington's integrated bar is unconstitutional. See Bonin. 59 F .3d at 845. 

On the other hand, the court grants Mr. Eugster leave to amend his claim regarding nonchargeable 

bar dues. His initial complaint included no factual allegations about mis-categorized nonchargeable 

activities. (See CampI.) Both Judicial Defendants (Jud. Mot at 9), and WSBA Defendants (WSBA 

Mot. at 10), indicate this lack of factual specificity in their motions to dismiss. In response, Mr. 

Eugster amended his complaint to include a section purporting to designate specific unreimbursed 

WSBA spending that violates Keller. (See Am. Compl. �~� 69.) These allegations attempt to address 
the lack of specificity in his original complaint, as identified in Defendants' motions. (See id.) Although 

the court determines these allegations in the amended complaint are insufficient, see supra Part 

III.C.2., the factual development since the original complaint leads the court to conclude that it is 
conceivable that Mr. Eugster could re-amend the amended complaint to contain "factual content that 
allows the court to draw the reasonable inference that the defendant is liable for the misconduct 
alleged." Iqbal. 556 U.S. at 678. Thus, the court does not find amendment futile, nor does it see any 
undue delay, bad faith, or undue prejudice present. See Foman. 371 U.S. at 182. Accordingly, the 
court dismisses Mr. Schreib's constitutional claim regarding compulsory bar dues but grants him 
leave to amend. 
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E.lmmunity 

Even if Mr. Eugster had succeeded in stating a claim under which relief could be granted, or 
succeeds in doing so upon re-amendment of his complaint, the WSBA is immune from suit. The 

Eleventh Amendment bars suits against a state and its agencies. See Lake Ctv. Est .. Inc. v. Tahoe 

Reg'l Planning Agencv. 440 U.S. 391. 400-01 (1979). The Ninth Circuit treats state bar associations 

as an "arm of the state" and thus immune from suit. Ginter v. State Bar of Nev .. 625 F.2d 829. 830 
(9th Cir. 1980); see also Hirsh v. Justices of the Supreme Court of the State of Cal .. 67 F .3d 708. 715 

(9th Cir. 1995); Lupert v. Cal. State Bar. 761 F.2d 1325. 1327 (9th Cir. 1985). The Ninth Circuit's 

reason for treating bar associations as state agencies is that they operate as the "investigative arm" 

of the state high court. O'Connor, 686 F.2d at 750. There is nothing on the record to meaningfully 

differentiate Washington's bar association from those that the Ninth Circuit has expressly declared 

immune under the Eleventh Amendment. See, e.g., ide (Nevada); Hirsh. 67 F.3d at 715 (California). 
Indeed, its power to regulate and punish lawyers makes clear that the WSBA does operate as the 
"investigative arm" of the Washington Supreme Court. See O'Connor, 686 F .2d at 750. Thus, as a 
federal court in this state has already apprised Mr. Eugster, the WSBA is a state agency immunized 

from suit by the Eleventh Amendment. See Eugster, 2010 WL 2926237, at *8. Accordingly, Mr. 

Eugsterls claims against the WSBA are dismissed with prejudice.ill 

IV. CONCLUSION 

For the foregoing reasons, the court GRANTS in part Judicial Defendants' motion to dismiss (Dkt. #9) 
and WSBA Defendants' motion to dismiss (Dkt. #10). Mr. Eugsterls claim regarding mandatory bar 

membership is DISMISSED WITH PREJUDICE with respect to all defendants. His claim regarding 

mandatory bar dues is DISMISSED WITH PREJUDICE with respect to the WSBA and DISMISSED 
WITHOUT PREJUDICE with respect to all other defendants. The court GRANTS Mr. Eugster leave 

to amend his complaint regarding mandatory bar dues within 10 (ten) days of this order. Failure to 
amend in that time will result in dismissal with prejudice. The court STRIKES Mr. Eugsterls surreply 
(Dkt. #18). 

ill Mr. Eugster has also filed a surreply (Okt. # 18-1). A surreply "must be filed within five days of the filing of the reply brief," 

"shall be strictly limited to" a request to strike material in the reply brief, and "shall not exceed three pages." Local Rules W.O. 

Wash. LCR 7(g)(2)-(3). Mr. Eugster filed his surreply 11 days after Defendants' reply briefs. (See Surreply.) It contains argument 

only about the substantive merits of the case and totals 15 pages. (See id.) Mr. Eugster's surreply is thus in complete 

contravention of the local rules, and the court STRIKES it. The court hereby warns Mr. Eugster that further disregard for the local 

rules may result in sanctions. 

�~� Mr. Eugster requests oral argument. (Resp. at 1.) The court deems oral argument to be unnecessary for the disposition of 
these motions. See Local Rules W.O. Wash. LCR 7(b)(4). 

�~� At the motion to dismiss stage, the court may properly treat a website quoted and cited in the complaint as incorporated by 
reference. Daniels-Hall v. Nal'l Educ. Ass'n. 629 F.3d 992 998 (9th Cir. 2010) (citing Tel/abs. Inc. v. Makar Issues & Rights. Ltd .. 
551 U.S. 308. 322 (2007). In his first complaint, Mr. Eugster cites to and quotes extensively from the Keller Compliance Website 
to make the argument that the WSBA uses mandatory fees in contravention of the Constitution. (See Compl. (Okl. # 1) 1[48.) In 
the operative complaint. Mr. Eugster retains the quoted language from the Keller Compliance Website but removes the citation. 
(See Am. Com pI. 1[52.) Even if the court were inclined to let this omission of citation dictate what it can reference at this stage, 
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any webpages from which Mr. Eugster "diredly quoted" can be treated as incorporated. Daniels-Hall. 629 F.3d at 998. Because 

the direct quote from the Keller Compliance Website remains in the amended complaint - citation or not - the court deems the 
Keller Compliance Website incorporated by reference in the amended complaint, and can therefore consider it at this stage. See 
United States v. Ritchie. 342 F.3d 903.908 (9th Cir. 2003), 

�~� Although Judicial Defendants and WSBA Defendants filed their motions before Mr. Eugster filed his amended complaint, the 
court can properly consider the motions as applied to his amended complaint because Mr. Eugster"s "claims, factual allegations, 
and legal arguments did not change in any material way" from his first complaint to his amended complaint. McQuiston v. City of 
L.A., 564 Fed. App'x 303,305 (9th Cir. 2014). It would be a mere formality. and a waste of resources, to require re-filing of both 
motions simply to change reference to Mr. Eugster"s amended complaint. See id. 

I§lln Mr. Eugster"s amended complaint, the second item in the list of allegedly nonchargeable activities provides the language 
from the WSBA's website regarding the Keller Dedudion. (Am. CompI.1I69(b).) Because Mr. Eugster cites this information 
earlier (id. 1152). and it is a complete nonsequitur. the court takes this to be a typographical error and proceeds to analyze the 
rest of the purported nonchargeable programs. 

[2] The Ninth Circuit has further instructed that a district court should not dismiss a pro se complaint without leave to amend 
unless "it is absolutely clear that the deficiencies of the complaint could not be cured by amendment. II Akhtar V. Mesa. 698 F.3d 
1202. 1212 (9th Cir. 2012) (quoting Schucker V. Rockwood. 846 F.2d 1202. 1203 (9th Cir. 1988». However, "a pro se lawyer is 
entitled to no special consideration." Godlove V. Bambemer. Foreman Oswald. & Hahn. 903 F.2d 1145. 1148 (7th Cir. 1990). 
The court accordingly treats Mr. Eugster's pleadings with no special solicitousness. 

m This means that although Mr. Eugster has the court's leave to amend his complaint as it relates to nonchargeable bar dues, 
the WSBA is dismissed with prejudice as a party to that claim. 
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STEPHEN KERR EUGSTER, 

Plaintiff, 
vs. 

WASHINGTON STATE BAR ASSOCIATION, a 
legislatively created Washington association 
(WSBA); and PAULA LITTLEWOOD, Executive 
Director, WSBA, in her official capacity; 

and 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

DOUGLAS J. ENDE, Director of the WSBA ) 
Office of Disciplinary Counsel, in his official ) 
capacity; FRANCESCA DIANGELO, DisCiplinary ) 
Counsel, WSBA Office of Disciplinary ) 
Counsel, In her official capacity, ) 
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) 
) 
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No. 15-2-04614-9 

AMENDED AND RESTATED 
COMPLAINT FOR DECLARATORY 
JUDGMENTS, INJUNCTION, AND 
DAMAGES (42 U.S.C. §1983) 

Plaintiff, Stephen Kerr Eugster,l amends and restates his complaint herein,2 and alleges: 

26 1 Sometimes referred to as IIEugster.u 

27 2 CR 15(a): "A party may amend the party's pleading once as a matter of course at any 

28 
time before a responsive pleading is served Is served .... II 
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1 

2 

INTRODUCTION 

This case concerns the civil rights of Plaintiff protected by 42 U.S.C. § 1983, the First and 

3 Fifth Amendments to the United States Constitution, and Washington State Constitution Art. I, 

4 Section 1 and Section 2. Plaintiff seeks declaratory judgments by the court declaring the WSBA 

5 Washington Lawyer Discipline System unconstitutional because (1) the Discipline System does 

6 not pass strict scrutiny and because (2) the Discipline System violates a lawyer's right to due 

7 process of law. 

8 Eugster seeks an injunction enjoining the Defendants or some of them, from application 

9 of the WSBA Washington Lawyer Discipline System to him, and in furtherance of the court's 

10 determinations that the Discipline System is unconstitutional. 

11 
As to the foregoing, Eugster does not seek damages, or monetary relief from Defendants 

12 or any of them. 

13 
However, Plaintiff does seek damages from some or all of the Defendants for 

14 
compensatory or nominal damages under 42 U.S.C. § 1983 for injuries to Plaintiff as a result of 

15 
violations of Plaintiff's rights by Defendants or some of them under 42 U.S.C. § 1983 

16 concerning the use by Defendants or some of them of the Discipline System to intimidate, 

17 harass and retaliate against Plaintiff for bringing an action in United States District Court, 

18 Western District of Washington in which Plaintiff asserts that under First and Fourteenth 

19 Amendments and 42 U.S.C. § 1983 his fundamental right not to associate with the WSBA is 

20 violated. 

21 

22 

23 

24 

25 

26 

27 

28 

This complaint is made up of a number of claims, or counts, all incident to the foregoing 

description of the Plaintiff's case: 

COUNT ONE, Dec/oratory Judgments. 

COUNT TWO, WSBA Lawyer Discipline System Does Not Pass Strict Scrutiny. 

COUNT THREE, WSBA Lawyer Discipline System Violates Eugster Rights Under 42 

U.S.C. § 1983. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

COUNT FOUR, Injunction, Enjoin Defendants from use of WSBA Lawyer Discipline 

System. 

COUNT FIVE, Damages, Award Eugster Compensatory Damages for Defendants' 

Violation of Eugster's Rights under 42 U.S.C. § 1983. 

COUNT SIX, Damages, Award Eugster Nominal Damages for Defendants' Violation of 

Eugster's Rights under 42 U.S.C. § 1983. 

NATURE OF THE CLAIMS 

1. Civil Rights Act. Under 42 U.S.C. § 1983, every person who, under color of state law, 

subjects any citizen of the United States to the deprivation of "rights, privileges, or immunities 

12 secured by the Constitution and laws,'· shall be liable to the injured party. 

13 

14 

15 

2. Declaratory Relief. This civil rights action seeks declaratory relief and action in 

furtherance of declaratory relief to redress and prevent Defendants from deprivation of 

Plaintiff's rights of procedural due process of law under the Fifth and Fourteenth Amendments 
16 

to the United States Constitution by practices and policies of Defendants acting under color of 

17 state law. 

18 

19 

20 

21 

22 

23 

3. Injunctive Relief. This civil rights action seeks injunctive relief to prevent Defendants 

from deprivation of Plaintiffs rights of procedural due process of law under the Fifth and 

Fourteenth Amendments to the United States Constitution by practices and poliCies of 

Defendants acting under color of state law. 

4. Civil Rights Act, Right of Petition. This action seeks damages from Defendants for 

24 negligence as a result of Defendants use of the Washington Lawyer Discipline System as 

applied to Plaintiff as retaliation against Plaintiff for bringing an action in Federal Court to 
25 

asserting that Plaintiff's compelled membership and that such actions violates Eugster·s right 
26 

27 

28 

of petition of the government for a redress of grievances under the First and Fourteenth 

Amendment Rights to the United States Constitution, and Washington State Constitution Art. 
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1 I., Section 4. 

2 
5. Damages. This civil rights action seeks compensatory damages from Defendants as a 

3 
result of Defendants use of the WSBA Washington lawyer Discipline System in retaliation 

4 
against Eugster for Plaintiff for bringing an action in Federal Court asserting that Plaintiff's 

5 compelled membership in the violates his rights under the First and Fourteenth Amendments 

6 to the United States Constitution, and Washington State Constitution Art. I., Section 3. 

7 
6. Damages II. This action seeks nominal damages from Defendants under 42 U.S. C. § 

8 
1983 a result of Defendants use of the Washington Lawyer Discipline System as applied to 

9 
Plaintiff as retaliation against Plaintiff for bringing an action in Federal Court to asserting that 

10 
Plaintiff's compelled membership in the violates his rights under the First and Fourteenth 

11 Amendments to the United States Constitution which violates Plaintiff's right to petition the 

12 government for a redress of grievances under the First and Fourteenth Amendment Rights to 

13 the United States Constitution and Washington State Constitution Art. I, Section 4 

14 

15 

16 

JURISDICTION AND VENUE 

7. Jurisdiction. The court has jurisdiction over this action under 42 U.S.C. § 1983 

because this is an action for deprivation of rights, privileges, and immunities secured by the 
17 

United States Constitution. See Robinson v. City o/Seattle, 119 Wn.2d 34, 57-63,830 P.2d 318 
18 

19 

20 

(1992) (noting state courts have jurisdiction in actions brought under 42 U.S.C. § 1983). 

8. Washington Constitution. The court has jurisdiction over this action under Wash. 

21 Const. Art. IV, Section 6 of the Washington State Constitution ("Superior courts and district 

22 courts have concurrent jurisdiction in cases in equity.lI) 

23 9. The court has jurisdiction over this action under Wash. Const. Art. IV, Section 6 of the 

24 Washington State Constitution because "[t]he superior court shall also have original jurisdiction 

2S in all cases and of all proceedings in which jurisdiction shall not have been by law vested 

26 exclusively in some other court .... It). 

27 10. The court has jurisdiction under Wash. Canst. Art. IV, Section 6 because the 

28 
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1 jurisdiction has not ubeen by law vested exclusively in some other court." 

2 

3 
2.08.010 liThe superior court shall also have original jurisdiction In all cases and of all 

11. RCW 2.08.010. The court also has jurisdiction over this action pursuant to RCW 

4 
proceedings in which jurisdiction shall not have been by law vested exclusively in some other 

5 court
U 

and under RCW 2.08.010 "and shall also have original jurisdiction in all cases and of all 

6 proceedings in which jurisdiction shall not have been by law vested exclusively in some other 

7 rt II COU , ••• 

8 
12. Declaratory Judgments Act. The court has jurisdiction over this action under the 

9 
Uniform Declaratory Judgments Act. RCW Ch. 7.24. 

10 

11 
13. Further Relief. The court has jurisdiction to grant further relief under RCW 7.24.080 

which provides: 
12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Further relief based on a declaratory judgment or decree may be 

granted whenever necessary or proper. The application therefor shall 

be by petition to a court having jurisdiction to grant the relief. When 

the application is deemed sufficient, the court shall, on reasonable 

notice, require any adverse party whose rights have been adjudicated 

by the declaratory judgment or decree, to show cause why further 

relief should not be granted forthwith. 

14. Venue. Venue is proper in this court under RCW 4.12.025 (1) and RCW 4.12.020 (3). 

PARTIES 

17. Plaintiff, Stephen Kerr Eugster, is a citizen of the United States and a resident of 

Spokane County, State of Washington. 

a. Plaintiff was admitted to the bar of the Washington State Supreme Court 

in January 1970 when he took his attorney's oath before Justice William o. Douglas 

at the United States Supreme Court. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

26 

27 

28 

b. As a member of the bar of the Washington State Supreme Court, Plaintiff 

was "admitted by the Court to all of the privileges of an Attorney and Counselor at 

Law in all the Courts this State. II Certificate of Admission to the Bar of the 

[Washington Supreme] Court of Stephen Kerr Eugster January 31st 1970, signed 

William W. Lowry, Clerk. 

c. Plaintiff is also a duly licensed attorney under the laws of the state of 

Washington and, as required by RCW 2.48.170, is a member in good standing of the 

Washington State Bar Association (WSBA). 

15. Defendant WSBA, is an association created by the Washington State Bar Act, RCW 

Ch.2.48. 

a. Defendant WSBA is headquartered in Seattle, Washington, and conducts 

its business and operations including the WSBA Discipline System throughout the 

State of Washington including Spokane County from its offices in Seattle. 

b. Defendant WSBA is a "mandatory" or "integrated" bar association as 

described in Keller v. State Bar of California, 496 U.S. 1, 5 (1990). That is, all 

attorneys must join the WSBA and pay mandatory bar dues as a condition of 

practicing law in the state of Washington. 

c. Defendant WSBA is currently enforcing the unconstitutional practices and 

policies complained of in this action. 

d. Defendant WSBA is currently acting in violation of the unconstitutional 

practices and policies complained of in this action. 

e. Defendant WSBA is sued in its official capacity. 

16. Defendant Paula Uttlewood, is the Executive Director of the WSBA. 

a. Defendant Littlewood is currently implementing and enforcing the 

unconstitutional practices and policies complained of in this action. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

b. Defendant Littlewood is currently acting in violation of the 

unconstitutional practices and policies complained of in this action. 

c. Defendant Littlewood is a lawyer and member of the WSBA, WSBA # 

28726. 

d. Defendant Littlewood is sued in her official capacity. 

17. Defendant Douglas Ende, is the Chief Disciplinary WSBA Office of Discipline. 

a. Defendant Ende is currently implementing and enforcing the 

unconstitutional practices and policies complained of in this action. 

b. Defendant Ende is currently acting in violation of the unconstitutional 

practices and policies complained of in this action. 

c. Defendant Ende is a lawyer and member of the WSBA, WSBA # 17141. 

d. Defendant Ende is sued in his official capacity. 

18. Defendant Francesca DiAngelo, is a Disciplinary Counsel of the WSBA Office of 

16 Disciplinary Counsel. 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

26 

a. Defendant D'Angelo is currently implementing and enforcing the 

unconstitutional practices and policies complained of in this action. 

b. Defendant D'Angelo is currently acting in violation of the unconstitutional 

practices and policies complained of in this action. 

c. Defendant D'Angelo is a lawyer and member of the WSBA, WSBA # 22979. 

d. Defendant D'Angelo Is sued in her official capacity. 

FACTUAL ALLEGATIONS 

19. The Image of the WSBA. The regulation and diScipline of Washington lawyers by 

the WSBA is to preserve and protect the image the public has of lawyers by allowing the WSBA 
27 

28 
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1 to claim that it has the interests of the public as its primary interest. 

2 
20. That is to say, a major motivation of the WSBA, of the Defendants, is the image of 

3 
theWSBA. 

4 

5 21. It is this concern for image, which causes the WSBA and other Defendants to pursue 

6 and operate the Discipline System. 

7 22. Disciplinary Authority. Plaintiff, as a "Iawyer admitted to practice in this jurisdiction 

8 is subject to the disciplinary authority of this jurisdiction and these Rules for Enforcement of 

9 Lawyer Conduct" (ELC). 1.2. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

20. The term "disciplinary authority" is used and described in ELC 1.2: 

Except as provided in RPC 8.5(c), any lawyer admitted to practice in this jurisdiction 

is subject to the disciplinary authority of this jurisdiction and these Rules for 

Enforcement of Lawyer Conduct, regardless of where the lawyer's conduct occurs. A 

lawyer not admitted to practice in this jurisdiction is also subject to the disciplinary 

authority of this jurisdiction and these rules if the lawyer provides or offers to provide 

any legal services in this jurisdiction. Disciplinary authority exists regardless of the 

lawyer's residency or authority to practice law in this state. A lawyer may be subject 

to the disciplinary authority of both this jurisdiction and another jurisdiction for the 

same conduct. 

21. The WSBA is a single entity; a state created association. 

22. "Because the Washington Constitution prohibits creation of corporations by special act, 

the committee proposed that the Bar Association be created as an agency of the state. The 

proposed act would create "a complete integrated (i.e., mandatory membership) Bar which is 

24 offiCially organized, self-governed and all inclusive. II Robert D. Welden, History of the Washington 

2S State Bar Association, WSBA Website - http://www.wsba.orgf-About-WSBA/History. Robert D. 

26 Welden is a former general counsel to the WSBA. 

27 

28 
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1 
23. The WSBA does not receive funds from the State of Washington or any branch of state 

2 government (including the Washington Supreme Court). 

3 
24. The WSBA generates revenue from compelled fees by the lawyers it compels to be 

4 
members of the WSBA including Plaintiff. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

25. The WSBA describes itself as follows: 

The WSBA both regulates lawyers under the authority of the Court and serves its 

members as a professional association - all without public funding. As a regulatory 

agency, the WSBA administers the bar admission process, including the bar exam; 

provides record-keeping and licensing functions; and administers the lawyer discipline 

system. As a professional association, the WSBA provides continuing legal education 

for attorneys, in addition to numerous other educational and member-service 

activities. http://www.wsba.org/About-WSBA. 

WSBA Discipline System - Operates from within the Offices of the WSBA 

15 26. The WSBA engages in these two functions described above from its offices in 

16 Seattle, Washington at 1325 Fourth Ave., Suite 600, Seattle, WA 98101-2539. 

17 
27. The WSBA Office of Disciplinary Counsel operates from within the offices of the 

18 WSBA in Downtown Seattle, King County, Washington. 

19 

20 

21 

22 

28. The WSBA Washington Lawyer Discipline System may not even be physically separate 

from the WSBA. 

29. It also may be the case that employees of the WSBA are shared with Discipline 

23 System. 

24 30. The Washington Lawyer DiSCipline System persons, in sharing space and staff at the 

25 offices of the WSBA, are in constant contact with officers and employees of the WSBA who do 

26 not perform disciplinary functions. 

27 31. The primary purpose of the WSBA Executive Director is to regulate and discipline 

28 
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1 member lawyers and others. 

2 

3 

4 

5 

6 

32. WSBA Executive Director has her offices and staff in the offices of the WSBA at 1325 

Fourth Ave., Suite 600, Seattle, Washington. 

33. Hearings. DisCipline System Hearings by Hearing Officers take place in the Offices of 

the WSBA. 

7 34. Disciplinary Board and the Review Committees. The Disciplinary Board conducts its 

8 hearings in the Offices of the WSBA. The Review Committees conduct meetings in the Offices 

9 of the WSBA. 

10 35. The staffing and space for the Disciplinary Board and the Review Committees is 

11 provided by the WSBA at and within the Offices of the WSBA. 

12 
36. Staff supposedly relegated to the Washington Lawyer Discipline System mix on a 

13 daily basis or whenever both are present at the offices of the WSBA with other staff of the 

14 WSBA, its officers and the Board of Governors and its members. 

15 

16 

17 

Functional Parts of the WSBA Washington Lawyer Discipline System 

37. In the paragraphs which follow, the functional parts of the Discipline System will be 

described. 
18 

19 38. Grievance Procedure. Under ELC3 5.1 (a) "Any person or entity may file a grievance 

20 against a lawyer who is subject to the disciplinary authority of this jurisdiction." That is to say, 

21 if you are member of the WSBA, any person can file a grievance against you. 

22 

23 

24 

2S 

26 

39. And the grievant is not limited in what he or she can grieve. 

40. Investigation. Under ELC 5.3 (a) "(d)isciplinary counsel must review and may 

investigate any alleged or apparent misconduct by a lawyer and any alleged or apparent 

incapacity of a lawyer to practice law, whether disciplinary counsel learns of the misconduct by 

27 3 Rules for Enforcement of Lawyer Conduct, http://www.courts.wa.gov/court_rules-
/?fa=court_rules.list&group=ga&set=ELC. 

28 
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1 grievance or otherwise. If there is no grievant, disCiplinary counsel may open a grievance in the 

2 name of the Office of Disciplinary Counsel. II 

3 
41. The WSBA takes the position that its investigation either as the recipient of a 

4 
grievance or a grievance filed by disciplinary counsel is not limited to lIany alleged or apparent 

5 misconduct of a lawyer. II 

6 

7 

8 

9 

10 

11 

12 

13 

42. Report to A Review Committee. DisCiplinary counsel must report to a Review 

Committee (ELC 2.4) the results of investigations except those dismissed or diverted. The 

report may Include a recommendation that the committee order a hearing or issue an advisory 

letter or admonition. ELC 5.7 (d). 

a. The members of the Review Committees are members of the Disciplinary 

Board (ELC 2.3) and represent the Disciplinary Board. ELC 2.4 (b). 

43. Hearing. If the matter against a lawyer is ordered to hearing, a hearing officer for 

14 the hearing of the case against the accused lawyer is selected by the Chief Hearing Officer. 

15 

16 

44. Hearing Officer Hearing regarding the complaint against the lawyer will take place. 

45. Post Hearing. The hearing officer will complete the case by entering into the case 

17 record Findings of Fact, Conclusions of Law and Recommendation as to discipline of the lawyer. 

18 

19 

20 

21 

22 

23 

24 

2S 

26 

46. Disciplinary Board. The lawyer has a right to appeal the decision of the Hearing 

Officer to the Disciplinary Board. ELC 11.2 (b). 

47. Disciplinary Board Decision. ELC 11.12 (d) provides: 

(d) Action by Board. On review, the Board may adopt, modify, or reverse the findings, 

conclusions, or recommendation of the hearing officer. The Board may also direct that 

the hearing officer or panel hold an additional hearing on any issue, on its own 

motion, or on either party's request. 

48. Disciplinary Board not bound by Hearing Officer Decision. The Disciplinary Board is 

27 not bound by the decision of the Hearing Officer. It has the power to come up with its own 

28 
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1 decision. 

2 

3 

4 

5 

49. Washington State Supreme Court. Appeal to the Washington State Supreme Court. 

The accused lawyer has a right to appeal to the Washington Supreme Court. ElC 12.3. 

The WSBA Controls the Selection of WSBA Lawyers 

Who Perform Functions of the System 
6 

50. WSBA Board of Governors. The Board of Governors has overall authority regarding 

7 the Discipline System. ELC 2.2 (a) provides: 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

(a) Function. The Board of Governors of the Association: 

(1) through the Executive Director, provides administrative and managerial support 

to enable the Office of Disciplinary Counsel, the Disciplinary Board, review 

committees, and other Association staff and appointees to perform the functions 

specified by these rules; 

(2) makes appointments, removes those appointed, and fills vacancies as provided 

in these rules; and (3) performs other functions and takes other actions provided in 

these rules, delegated by the Supreme Court, or necessary and proper to carry out 

its duties. 

51. WSBA Executive Director. The WSBA Board of Governors is empowered with the 

19 selection of the WSBA Executive Director. 

20 

21 

22 

23 

24 

25 

26 

27 

28 

a. The Executive Director serves at the pleasure of the Board of the Board of 

Governors. 

b. The Executive Director has hire/fire authority over all WSBA staff, 

including the Chief Disciplinary Counsel, Disciplinary Counsel, counsel (from 

Disciplinary Counsel), to the Disciplinary Board, and other disciplinary staff. 

c. The Executive Director evaluates the performance of WSBA staff and sets 

their salaries. 
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1 

2 

3 

4 

Office of Disciplinary Counsel 

52. Office of Disciplinary Counsel. The WSBA, through its control of the Executive 

Director, has control over the Office of Disciplinary Counsel. 

5 53. Disciplinary counsel acts as counsel on all matters under these rules, and performs 

6 other duties as required by these rules or the Chief Disciplinary Counsel. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

54. Chief Disciplinary Counsel. ELC 2.8 (b) provides: 

(b) Appointment. The Executive Director of the Association, under the direction of 

the Board of Governors, employs a suitable member of the Association as Chief 

Disciplinary Counsel, and in consultation with the Chief Disciplinary Counsel, selects 

and employs suitable members of the association as disciplinary counsel, in a 

number to be determined by the executive director. Special disciplinary counsel 

may be apPOinted by the Executive Director whenever necessary to conduct an 

individual investigation or proceeding. 

55. Chief Disciplinary Counsel is the Director of the Office of Disciplinary Counsel. 

56. Defendant Douglas Ende is the WSBA Chief Disciplinary Counsel. As such he "acts as 

17 counsel on the Association's behalf on all matters under these rules (ELC rules), and performs 

18 other duties as required by these rules, the Executive Director, or the Board of Governors." ELC 

19 2.8(a). 

20 

21 

22 

23 

24 

2S 

26 

27 

28 

57. Chief Hearing Officer. The appointment of Chief Hearing Officer is governed by ELC 

2.8 (b): 

(b) AppOintment. The Executive Director of the Association, under the direction of the 

Board of Governors, employs a suitable member of the Association as Chief 

Disciplinary Counsel, and in consultation with the Chief Disciplinary Counsel, selects 

and employs suitable members of the association as disciplinary counsel, in a number 

to be determined by the executive director. Special disciplinary counsel may be 

Amended and Restated Complaint for 
Declaratory Judgments, Injunction, and Damages - 13 

Euptcr Law Office PSC 
2418 W Pacific Ave. 

Spokane. WA 99201-6422 
(509) 990-9115/ Fax (866) 565-2341 

eupter@Cupterlaw.com 

Case 2:15-cv-00352-TOR    Document 17-1    Filed 05/31/16



1 

2 

3 

4 

appointed by the Executive Director whenever necessary to conduct an individual 

investigation or proceeding. 

58. Additional Disciplinary Counsel. The Executive Director under the direction of the 

Board of Governors "and in consultation with the Chief Disciplinary Counsel, selects and 

5 employs suitable members of the association as disciplinary counsel, in a number to be 

6 determined by the executive director. ELC 2.8(b). 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

59. Special Disciplinary Counsel. ELC 2.8. 

a. Appointment of Special Disciplinary Counsel. The Executive Director also 

has the power to appoint special disciplinary counsel "whenever necessary to 

conduct an individual investigation or proceeding." ELC 2.8(b}. 

60. Adjunct Disciplinary Counsel. ELC 2.9. 

a. Function. "Adjunct disciplinary counsel performs the functions set forth 

in these rules as directed by disciplinary counsel. ELC 2.9 (a). 

b. Appointment and Term of Office. The Board of Governors upon 

recommendation of the Chief Disciplinary Counsel appoints adjunct disciplinary 

counsel. ELC 2.9 (b) provides: 

The Board of Governors, upon the recommendation of the Chief Disciplinary Counsel, 

appoints adjunct disciplinary counsel from among the active members of the 

Association, who have been active or judicial Association members for at least seven 

years and have no record of disciplinary action as defined in these rules. Each adjunct 

disciplinary counsel is appointed for a five year term on a staggered basis and may be 

reappointed. 

61. Additional Disciplinary Counsel. liThe Executive Director of the Association, under 

the direction of the Board of Governors, and in consultation with the Chief Disciplinary 
26 

27 

28 

Counsel, selects and employs suitable members of the association as disciplinary counsel, in a 
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1 number to be determined by the executive director." ELC 2.8 (b). 

2 

3 
62. Special Dlsdplinary Counsel. "Special disciplinary counsel may be appointed by the 

Executive Director whenever necessary to conduct an individual investigation or proceeding." 

4 ELC 2.8(b). 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

63. Adjunct DisCiplinary Counsel. ELC 2.9. 

a. Function. Adjunct disciplinary counsel performs the functions set forth in 

these rules as directed by disciplinary counsel. ELC 2.9 (a). 

b. Appointment and Term of Office. liThe Board of Governors, upon the 

recommendation of the Chief Disciplinary Counsel, appoints adjunct disciplinary 

counsel from among the active members of the Association, who have been active 

or judicial Association members for at least seven years and have no record of 

disciplinary action as defined in these rules. nELC 2.9 (b). 

64. Removal of Appointees. The power to appoint is also the power to remove. ELC 

15 2.10 provides: 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

The power granted by these rules to any person, committee, or board to make any 

appointment includes the power to remove the person appointed whenever that 

person appears unwilling or unable to perform his or her duties, or for any other 

cause, and to fill the resulting vacancy. 

65. Disciplinary Selection Panel. 

a. Function. ElC 2.2 (e) Disciplinary Selection Panel. liThe Disciplinary 

Selection Panel makes recommendations to the Board of Governors for 

apPOintment, reappointment, and removal of Disciplinary Board members, hearing 

officers, chief hearing officer, and Conflicts Review Officers. II 

b. Appointment. liThe Panel is appointed by the Supreme Court, upon the 

recommendation of the Board of Governors, shall include a Board of Governors 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

member who serves as its chair, and should include, without limitation, one or 

more former Chairs of the Disciplinary Board, one or more current or former 

hearing officers, and one or more former nonlawyer members of the Disciplinary 

Board. n ELC 2.2 (e). 

Hearing Officers 

66. Hearing Officers. Hearing officers for the WSBA Disciplinary Process are selected 

under ELC 2.5. 

61. Function of Hearing Officers. II Function. A hearing officer to whom a case has been 

10 assigned for hearing conducts the hearing and performs other functions as provided under 

these rules. 
11 

12 68. Appointment. liThe panel the Supreme Court, upon recommendation of the Board of 

13 Governors in consultation with the Disciplinary Selection Panel, appoints hearing officers to the 

14 hearing officer list. The list should Include as many lawyers as necessary to carry out the 

15 provisions of these rules effectively and efficiently. II ELC 2.2 (e). 

16 69. Hearing Officer Ust. The hearing officer selection panel makes recommendations to 

17 the Board of Governors for apPOintment, reappointment, and removal of hearing officers. The 

18 panel is apPOinted by the Board of Governors and includes, but is not limited to, a Board of 

19 Governors member who serves as its chair, one or more former Chairs of the Disciplinary 

20 Board, and one or more former nonlawyer members of the Disciplinary Board. 

21 

22 

23 

24 

25 

26 

27 

28 

10. Payment. Hearing Officers serve without pay, except for the Chief Hearing Officer. 

71. Hearing Officers and the provisions of ELC 2.S. ELC 2.5 provides: 

(a) Function. A hearing officer to whom a case has been assigned for hearing 

conducts the hearing and performs other functions as provided under these rules. 

(b) Qualifications. A hearing officer must be an active member of the Association, 

have been an active or judicial member of the Association for at least seven years, 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

IS 

16 

17 

have no record of public discipline, and have experience as an adjudicator or as an 

advocate in contested adjudicative hearings. 

(c) ApPointment. The Supreme Court, upon recommendation of the Board of 

Governors In consultation with the Disciplinary Selection Panel, appoints hearing 

officers to the hearing officer list. The list should include as many lawyers as 

necessary to carry out the provisions of these rules effectively and efficiently. 

(d) Terms of Appointment. Appointment to the hearing officer list is for an initial 

period of two years, followed by periods of four years. Reappointment is in the 

discretion of the Supreme Court upon recommendation of the Board of Governors 

in consultation with the Disciplinary Selection Panel. A hearing officer may continue 

to act in any matter assigned before his or her term expires. On the 

recommendation of the Board of Governors in consultation with the Disciplinary 

Selection Panel, the Supreme Court may remove a person from the list of hearing 

officers. 

Chief Hearing Officer 

72. Chief Hearing Officer Appointment. The Supreme Court, upon recommendation of 

the Board of Governors in consultation with the Disciplinary Selection Panel appOints a chief 
18 

19 

20 

21 

22 

23 

24 

2S 

26 

27 

28 

hearing officer for a renewable term of two years person recommended by the Board of 

Governors appointed by the Board of Governors. ElC 2.5(f). 

Disciplinary Board ELC 2.3 

73. ELC 2.3 pertains to the DiSCiplinary Board. 

(a) Function. The Board performs the functions provided under these rules, 

delegated by the Supreme Court, or necessary and proper to carry out its duties. 

(b) Membership. 

(1) Composition. The Board consists of not fewer than four nonlawyer members, 
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1 

2 

3 

4 

5 

6 

7 

8 

appointed by the Court, and not fewer than ten lawyers, appointed by the Court, 

upon the recommendation of the Board of Governors in consultation with the 

Disciplinary Selection Panel. 

(2) Qualifications. A lawyer Board member must be an Active member of the 

Association, have been an Active or Judicial member of the Association for at least 

five years, and have no record of public discipline. 

74. Make up of the Disciplinary Board. The Disciplinary Board is made up of fourteen 

members, ten lawyers appointed by the Board of Governors and four non-lawyers appointed 
9 

by the Supreme Court. Two of the lawyers serve as chair and vice-chair, respectively, of the 
10 

Disciplinary Board; the other twelve members break into four Review Committees, each 

11 consisting of two lawyers and one non-lawyer. ELC 2.3 (b)(l). 

12 

13 

14 

15 

75. On review, the Board may adopt, modify, or reverse the findings, concluSions, or 

recommendation of the hearing officer or panel. 

76. The Board instead comes up with its own findings and conclusions so as to sustain 

16 the recommendation or decision of the hearing officer. 

17 77. The Review Board and Disciplinary Counsel breach what procedural protections 

18 there are within the context of the Washington lawyer Discipline System Rules by using the 

19 Disciplinary Board to correct the work and decisions of the Hearing Officers and so as to ensure 

20 that the Supreme Court has a record which will sustain appellate review. 

21 78. The DiSCiplinary Board is assisted by WSBA staff (independent from the staff that 

22 supports the Office of Disciplinary Counsel), including Assistant General Counsel. 

23 
79. Such Assistant General Counsel also "serves as Counsel to the Disciplinary Board and 

24 a Clerk to the Disciplinary Board." 
2S 

26 

27 

28 

80. The Disciplinary Board is supposed to serve as an appellate court in the lawyer 

diSciplinary system, hearing appeals of hearing officer decisions, reviewing all hearing officer 
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1 recommendations for suspension or disbarment, and approving or disapproving proposed 

2 stipulations to resolve disciplinary proceedings by suspension or disbarment. 

3 

4 

5 

81. This conduct lacks impartiality. 

82. The impartiality of the conduct is compounded by the fact that the Disciplinary Board 

is a participant in each decision to prosecute an attorney. 
6 

7 83. If the Disciplinary Board determines a lawyer is to be suspended or disbarred, the 

8 determination is automatically reviewed by the Washington Supreme Court; the Court may 

9 also, in its discretion, accept review of other actions of the Disciplinary Board. 

10 84. Washington Lawyer Discipline System /I 'actions' include both disciplinary 'sanctions' 

11 (which result in a permanent public disciplinary record) and admonitions (which result in a 

12 temporary public disciplinary record generally retained for only five years)." 

13 85. Disciplinary sanctions are, in order of increasing severity, reprimands, suspensions, 

14 and disbarments. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

26 

27 

28 

86. Persons Appointed to WSBA Discipline System Positions. The WSBA controls the 

selection of people who are selected to the various positions in the Washington Lawyer 

Discipline System. See the spreadsheet below: 

Person or Group Authority to Appoint 

Board of Governors WSBA Members 

(BOG) 

Executive Director BOG 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

26 

27 

28 

Disciplinary Selection Recommendation of the 

Panel Board of Governors 

Chief Disciplinary Executive Director 

Counsel 

ELC 2.8 (b) 

Disciplinary Counsel Executive Director 
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The Panel is appointed by the 

Supreme Court, upon the 

recommendation of the Board of 

Governors, shall include a Board of 

Governors member who serves as its 

chair, 

and should include, without limitation, 

one or more former Chairs of the 

Disciplinary Board, one or more 

current 

or former hearing officers, and one or 

more former nonlawyer members of 

the Disciplinary Board. 

"under the direction of the Board of 

Governors" 

in consultation with the Chief 

Disciplinary Counsel, selects and 

employs suitable members of the 

association as disciplinary counsel, In a 

number to be determined by the 

executive director. Special disciplinary 

counsel may be appointed by the 

Executive Director whenever 

necessary to conduct an individual 

investigation or proceeding 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

26 

27 

28 

Special Disciplinary Executive Director 

Counsel 

Chief Hearing Officer Recommendation of the 

ELC 2.5 (e)(l) Board of Governors 

Hearing Officers Recommendation of the 

ElC 2.5 Board of Governors 

DisCiplinary Board Recommendation of the 

Board of Governors 
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out the provisions of these rules 

effectively and efficiently. 
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member must be an Active member 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

Review Committees Chair of Disciplinary 

Board 

The Chair appoints three or more 

review committees of three members 

each from among the Board members. 

Each review committee consists of 

two lawyers and one nonlawyer. The 

Chair may reassign members 

among the several committees on an 

interim or permanent basis. The Chair 

does not serve on a review 

committee. 

11 87. In light of the above and in light of other factual statements made in this complaint, 

12 there can be no question that the WSBA Washington Discipline System violates procedural due 

13 process of law. 

14 88. In addition, Discipline System in several of its discrete aspects violated procedural 

15 due process Discrete Violations of procedural due process. 

16 
89. Prosecutorial Discretion. Prosecutorial discretion is only exercised in relation to a 

17 
grievance filed by a private party. "Any person or entity may file a grievance against a lawyer 

18 

19 

20 

21 

22 

23 

24 

25 

26 

who is subject to the disciplinary authority of this jurisdiction. ELC 5.1 (a). 

90. Under ELC 5.3 (a) n[d]isciplinary counsel must review and may investigate any alleged 

or apparent misconduct by a lawyer and any alleged or apparent incapacity of a lawyer to 

practice law, whether disciplinary counsel learns of the misconduct by grievance or otherwise. 

If there is no grievant, disCiplinary counsel may open a grievance in the name of the Office of 

DisCiplinary Counsel. tt 

91. ELC 5.3 (a) limits the scope of discipline counsel investigation. 

92. Discipline Counsel does not limit itself to the grievance but at times uses the 

27 grievance as an excuse to monitor the conduct of a respondent so as to find a violation beyond 

28 
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1 that described or related to the perimeters of the grievance. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

IS 

16 

17 

18 

93. DIsciplinary Counsel and the Review Committees. ELC 5.7 (c) and (d) provide: 

(c) Report in Other Cases. Disciplinary counsel must report to a review committee 

the results of investigations except those dismissed or diverted. The report may 

include a recommendation that the committee order a hearing or issue an advisory 

letter or admonition. 

(d) Authority on Review. In reviewing grievances under this rule, a review 

committee may: 

(1) dismiss the grievance; 

(2) affirm the dismissal; 

(3) dismiss the grievance and issue an advisory letter under rule 5.8; 

(4) issue an admonition under rule 13.5; 

(5) order a hearing on the alleged misconduct; or 

(6) order further investigation as may appear appropriate. 

94. Review Committees decide whether a matter is to go to hearing. Thus, the Review 

19 Committees and their members are part of the prosecution. 

20 95. Not only are committee members part of the prosecution, they are members of the 

21 Disciplinary Board. The work the Disciplinary Board is thus tainted. 

22 96. This unfairness is made worse by the fact that the Disciplinary Board is allowed to 

23 amend or rewrite findings of fact, conclusions of law and hearing officer recommendation. 

24 

25 

26 

97. This amending and or rewriting is assisted by a Disciplinary Counsel. ELC 

98. Three Review Committees. Three are several review committees. The members of 

27 each review committee are members of the Disciplinary Board. As a result each member of the 

28 
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1 Disciplinary Board is inclined to support the prosecution decisions of other Disciplinary Board 

2 members. 

3 
99. Hearing Officers. There are vast differences among hearing officers as to 

4 
competence, experience, judicial temperament, etc. For example, individuals on the hearing 

5 officer list may have vast litigation and experience whereas other individuals have no more 

6 experience that of a lawyer working in a county prosecuting attorney's office doing nothing 

7 much more that child support enforcement. 

8 

9 

10 

11 

12 

100. Hearing officers are inadequately trained to act as fair and impartial hearing 

officers. 

101. Not all hearing officers understand the trial process and the rules of evidence. 

102. Hearing officers allow hearsay testimony and do not understand the rules of 

13 evidence as to hearsay testimony. 

14 103. Hearing officers do not understand that accused attorneys have a right to confront 

15 witnesses. 

16 
104. Hearing officers engage in improper conduct during hearings subjecting themselves 

17 
to threats by disciplinary counsel that counsel might seek a new hearing and a new hearing 

18 officer. Hearing officers overcome such threats by ruling in favor of the WSBA and disciplinary 

19 counsel. 

20 

21 

22 

23 

105. Hearing officers do not understand the meaning of standards of proof and how 

they are to be applied. 

106. Hearing officers do not know how to prepare proper Findings of Fact and 

24 Conclusions of Law with respect of their decisions. 

25 107. Hearing officers impose penalties such as restitution even though the WSBA and its 

26 diSCiplinary counsel have not sought such penalties. 

27 

28 
108. Hearing officers rely on the Disciplinary Board to correct their mistakes and 

Amended and Restated Complaint for 
Declaratory Judgments, Injunction, and Damages - 24 

Eugstcr Law Ofticc PSC 
1418 W Pacific Ave. 

Spokane, WA �9�9�:�Z�0�1�~�"�2�2� 
(509) 990-9115/ Fa (866) S65-Z341 

cuptcr@cuptcrlaw.COID 

Case 2:15-cv-00352-TOR    Document 17-1    Filed 05/31/16



1 shortcomings. 

2 
109. Hearing officers are supervised by a Chief Hearing Officer, who assigns cases to the 

3 
hearing officers, provides training for the hearing officers, and monitors their performance. An 

4 

5 

6 

7 

Assistant General Counsel provides staff support to the Hearing Officer Panel. 

110. Hearing officers may seek the advice of the Chief Hearing Officer regarding cases 

before a hearing officer. 

8 111. Hearing officers are allowed to serve in violation of the Washington Canons of 

9 Judicial Conduct. 

10 112. The Washington Lawyer Discipline System does not require hearing officers to 

11 comply with the Washington Code of Judicial Conduct when in fact the Code does apply by a 

12 reading of its own terms and the provisions of ELC 2.6(c). 

13 113. Hearing officer conduct and decisions are sometimes reviewed by the Chief Hearing 

14 Officer. Because the hearing officer was selected by the Chief Hearing Officer there is a conflict 

15 of interest, appearance of fairness, disqualification rules. 

16 

17 

18 

19 

114. Hearing officers have no experience or knowledge if any as to what combinations of 

fact and law precipitate conclusions of law at to ethical violations. 

115. Standard of Proof. Under the circumstances of the Washington Lawyer Discipline 

System, the standard of proof should be at least "clear and convincing evidence" the standard 
20 

applied in physiCian discipline. Bang D. Nguyen v. Dep't of Health, 144 Wn.2d 516, 518, 29 P .3d 
21 

22 

23 

689 (2001); Hardee v. DSH5, 172 Wn.2d 1,9256 P.3d 339 (2011). 

116. Expert Witnesses. Under Eriks v. Denver, 118 Wn.2d 451, 824 P .2d 1207 (1992), it 

24 was held that that whether an attorney's conduct violated the rules of professional conduct is a 

question of law. Thus, no expert testimony need be allowed. Thus, the question of whether in 
25 

law, an accused lawyer's conduct violated a rule of professional conduct in is the hands of the 
26 

27 

28 

WSBA diScipline counsel prosecuting the case, the hearing officer, and a Review Committee. 
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1 117. Due Process Vagueness. The Rules of Professional Conduct violate procedural due 

2 process because in many instances they do not define what is permitted and not permitted. 

3 The Discipline System does not concern itself with this problem of notice for incomprehensible 

4 explanation that violations may be found because the duty of the system is to "'protect the 

5 public and to preserve confidence in the legal system. III 

6 118. Washington Supreme Court has imposed certain rules and practices regarding the 

7 appeals of discipline cases against lawyers which, in essence, direct the attorney discipline 

8 decisions of the Supreme Court. 

9 
119. The court gives great weight to the hearing officer's evaluation of the credibility and 

10 
veracity of witnesses. Vet, the Disciplinary Board has the power to amend, and, from time to 

11 time does amend, hearing officer findings. 

12 

13 

14 

15 

120. Nevertheless, "we give considerable weight to the hearing officer's findings of 

fact.1I Discipline Marshall, 160 Wn.2d 317,329-30,157 P.3d 859 (2007). 

121. Disciplinary Board. The court defers to the experience and perspective of the 

16 Disciplinary Board. 

17 122. In essence, decisions of the court in Discipline Actions, are in effect decided in 

18 advance because of what has happened before the hearing officer and what has happened 

19 before the Disciplinary Board. 

20 123. Sanctions. Sanctions in attorney discipline matters are determined by the court 

21 provided in the American Bar Association's Standards for Imposing Lawyer Sanctions (1991 & 

22 Supp.1992). DIscipline of Hall, 180 Wn.2d 821, 834, 329 P.3d 870 (2014). Again, the court has 

23 deferred to others for the decision the court should make, is required to make. Again, a fair 

24 hearing is denied. 

25 

26 

27 

28 

COUNT ONE 

Declaratory Judgments 
Uniform Declaratory Judgments Act (UDJA) 
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1 124. Plaintiff restates and re-alleges the preceding paragraphs and incorporates them 

2 herein by reference as though fully set forth. 

3 
125. The Uniform Declaratory Judgments Act (UDJA), RCW Ch. 7.24, grants Eugster the 

4 right to seek declaratory judgments in these proceedings as to the matters raised by the facts 

5 in these proceedings. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

126. RCW 7.24.010 

Courts of record within their respective jurisdictions shall have power to declare 

rights, status and other legal relations whether or not further relief is or could be 

claimed. An action or proceeding shall not be open to objection on the ground that 

a declaratory judgment or decree is prayed for. The declaration may be either 

affirmative or negative in form and effect; and such declarations shall have the 

force and effect of a final judgment or decree. 

127. RCW 7.24.020(a) provides: 

A person ..• whose rights, status or other legal relations are affected by a statute, 

municipal ordinance, contract or franchise, may have determined any question of 

construction or validity ariSing under the instrument, statute, ordinance, contract 

or franchise and obtain a declaration of rights, status or other legal relations 

thereunder. 

128. RCW 7.24.050 provides: 

The enumeration in RCW 7.24.020 and 7.24.030 does not limit or restrict the 

exercise of the general powers conferred in RCW 7.24.010, in any proceeding 

where declaratory relief is sought, In which a judgment or decree will terminate the 

controversy or remove an uncertainty. 

129. UDJA Justiciable Controversy Requirement. 

a. In order to have a justiciable controversy under the UDJA, the following 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

elements are required:"(l) ... an actual, present and existing dispute, or the 

mature seeds of one, as distinguished from a possible, dormant, hypothetical, 

speculative, or moot disagreement, (2) between parties have genuine and opposing 

interests, (3) which involves interests that must be direct and substantial, rather 

than potential, theoretical, abstract or academic, and (4) a judicial determination of 

which will be final and conciusive.llid. at 411 (quoting Diversified Indus. Dev. Corp. 

v. Ripley, 82 Wn.2d 811, 815, 514 P.2d 137 (1973)). 

b. "Inherent in these four requirements are the traditional limiting doctrines 

of standing, mootness, and ripeness, as well as the federal case-or-controversy 

requirement." Id. Specifically, the "direct, substantial interest" element 

lIencompasses the doctrine of standing." Id. at 414. 

130. UDJA Standing Requirement. Under the UDJA standing requirement, a party must 

13 (1) be within the zone of interests protected or regulated by a statute, and (2) have suffered an 

14 injury in fact. 

IS 131. To put it most succinctly, "[t]he doctrine of standing requires that a claimant must 

16 have a personal stake in the outcome of a case In order to bring suit. It Kleven v. City of Des 

17 Moines, 111 Wn. App. 284, 290, 44 P .3d 887 (2002); Nelson v. Appleway Chevrolet, Inc., 157 

18 P.3d 847,160 Wn.2d 173 (2007). 

19 

20 
132. Eugster has standing to seek declaratory Judgments. 

a. Eugster is within the zones of interest protected by the constitutional 
21 

22 

23 

24 

2S 

26 

27 

28 

rights which are the grounds for this complaint. 

b. Eugster has a personal outcome in the case and the issues presented in 

the case. 

c. Eugster has suffered injuries in fact economic or otherwise as a result of 

Defendants actions in violation of Eugster's constitutional rights. Such injuries as 

set forth below in the Count Five. 
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1 133. There are true and ripe conflicts between Plaintiff and Defendants as to the matters 

2 set forth in this proceeding including the facts and the law applicable to the circumstances of 

3 the case. 

4 
134. The court should render declaratory judgments concerning the essential matters 

5 set forth in these proceedings. 

6 

7 

8 

9 

10 

11 

12 

135. In addition, the court should take further action as necessary to enforce its 

decisions and bring them to fruition. RCW 7.24.080. 

COUNT TWO 
WSBA Discipline System Does Not Pass Strict Scrutiny 

136. Plaintiff restates and re-alleges the preceding paragraphs and incorporates them 

13 herein by reference as though fully set forth. 

14 
137. Strict Scrutiny. tiThe words 'strict judicial scrutiny' appear nowhere in the U.S. 

15 
Constitution. Neither is there any textual basis, nor any foundation in the Constitution IS 

16 original understanding, for the modem test under which legislation will be upheld against 

17 constitutional challenge only if -necessaryl or 'narrowly tailored I to promote a 'compelling' 

18 governmental interest. Nonetheless, strict scrutiny-a judicially crafted formula for 

19 implementing constitutional values -ranks among the most important doctrinal elements in 

20 constitutionallaw." Richard H. Fallon, Jr., Strict Judicial Scrutiny, S4 UCLA L. REV. 1267, 1268 

21 (2007). 

22 138. The exacting scrutiny test (similar to strict scrutiny) was described not long ago in 

23 Knox v. Service Employees Intern. Union, 132 S. Ct. 2277 (2012), and In re Petition for a Rule 

24 Change, 286 Neb. 1018, 841 N.W.2d 167, 177 (Neb. 2013) as follows:4 

2S 

26 

27 

28 

We made it clear that compulsory subsidies for private speech are subject to 

4 The quoted paragraph is broken into parts for purposes of this discussion. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

exacting First Amendment scrutiny and cannot be sustained unless two criteria are 

met. 

First, there must be a comprehensive regulatory scheme involving a "mandated 

association" among those who are required to pay the subsidy .... Such situations 

are exceedingly rare because, as we have stated elsewhere, mandatory 

associations are permissible only when they serve a "compelling state interes[t] •.. 

that cannot be achieved through means significantly less restrictive of associational 

freedoms." ... 

Second, even in the rare case where a mandatory association can be justified, 

compulsory fees can be levied only insofar as they are a "necessary incident" of the 

"larger regulatory purpose which justified the required association." 

139. The strict or exacting scrutiny test can be rephrased as follows: 

(1) There must be a "comprehensive regulatory scheme. II 

(2) The comprehensive scheme must involve a "mandated association tt 

among those required to be a focus of the "comprehensive regulatory 

scheme." 

(3) The comprehensive scheme must serve a compelling state interest. 

(4) The compelling state interest cannot be achieved through means 

significantly less restrictive of fundamental rights. 

140. Strict Scrutiny. Compelled participation of a lawyer in an integrated bar disciplinary 

system fails to meet the test of strict scrutiny - exacting scrutiny. 

141. Fundamental Right. Eugster, like all Washington lawyers, has a fundamental right 

to a discipline system which will not infringe on Eugster's procedural due process rights. 
2S 

26 142. A Mandatory Regulatory Scheme. What if the regulatory scheme does not exist? 

27 The infringement will not pass muster. Here, there is a mandatory regulatory scheme which is 

28 
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1 primarily set out in the Washington Rules for the Enforcement of Lawyer Conduct (E.C.). 

2 
143. One would presume that the regulatory scheme would be a proper scheme. For 

3 
instance, that the scheme would apply to all Washington lawyers. It does not. Only certain 

4 categories of lawyers are regularly subject to discipline. 

5 

6 
144. The scheme cannot be said to be a "regulatory scheme" because such a scheme 

would have to regulate all Washington lawyers. There many reasons why it cannot be said that 
7 

the Discipline System regulates all Washington lawyers. 
8 

9 
145. The WSBA discipline system is not focused on discipline of the whole of its 

membership, on the whole of the lawyers who practice law in the state of Washington. The 
10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

scheme is focused on a very few, about 2,000 lawyers out of a 33,000 bar association 

membership. 

a. The avowed purpose of the integrated bar was to force every lawyer into 

the membership of the bar, charge dues to the lawyers, and to operate a system of 

discipline to get rid of the "bad guys. liS 

b. The WSBA has about 35,000 members, 24,000 or so are active.6 In 2013, 

the WSBA conducted 8,331 Consumer Affairs Phone Calls and Interviews. It 

received 2,229 New Disciplinary Grievances (written). Former clients, clients and 

OPPosing clients made up 27%, 25% and 22% respectively, of the total of 

grievances flied in the year. Thus, clients in general, one way or the other, were 

responsible for 74% of the barts discipline grievance activities. The bar itself was 

23 5 Integrated Bar Forecast in Nation; Ransom, Head of American Bar Association, Says 

24 

2S 

26 

27 

28 

Lawyers Will Be Forced to Join. Movement Held Gaining, New York Times, October 24, 1935: 

William L Ransom, president of the American Bar Association, forecast in a 
speech here yesterday, that all lawyers would be compelled eventually by the 
Legislature or the ruling court in each State, to become members of their State 
bar association, "whether they liked it or not. II 

6 http://www.wsba.org!About-WSBA. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

responsible for 8%. Year 2013 Statistical Summary.7 

c. These facts tell a sad story, a troublesome story. The facts show that a 

small percentage of lawyers are subject to grievances and of that percentage, 74% 

have some sort of flone-on-one" relationship with a grievant. Thousands of lawyers 

each year escape the discipline system because they do not have that intimate 

relationship with their clients and their clients' antagonists. 

d. Thus, the lawyers who are subjected to discipline are those who have 

direct contact with clients. They are the "county seat lawyers" of the past. The 

practice areas of grievances for 2013 were: Criminal Law 30%, Family Law 20%, 

Torts 11%, and Estates/Probates/Wills 5% - 66%. 

e. The lawyers practicing in these areas are often single or small firm 

practitioners. Thus, it can be concluded that of the 35,000 WSBA lawyers, only 

1,560 (2,229 times 0.74) were subjected to a grievance by a person who had 

contact with a lawyer. And, in the end result, then only 95 lawyers were 

disciplined. 

f. What must be concluded from this is that if there are 35,000 lawyers and 

only 1,560 were subject to grievances by clients- current, former and opposing 

clients, one must wonder just how free from unethical behavior the 33,000 lawyers 

are. 

146. The Infringement Must Serve a Compelling State Interest. Here, there is no reason 

why the WSBA should be tasked with the Uregulation of the [Washington] legal profession. II 

There is no necessity that the WSBA provide this function. Many states without integrated bar 

associations have effective operative attorney discipline systems. 

a. Many states with integrated bar associations have independent lawyer 

26 7 2013 Statistical Summary, http://www.wsba.org/-/media/-
27 Files/UcensingLawyerGA»20Conduct/Discipline/2013%20Statistical%20Summary%20UPDATED.as 

hx. 
28 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

regulatory systems. The Lawyer Discipline System in Washington could be an 

independant bar court arrangement like that of the state of California. 

b. Even some of the integrated bar associations do not perform the state's 

function of "regulation of the legal profession. II The Washington Supreme Court, 

like the California Supreme Court,S can establish an independent bar court. 

California also has an integrated bar.9 

c. The state of Washington has comprehensive discipline schemes for other 

professions. RCW Chs. 18.04 - 18.380. There is no reason why lawyers should be 

given "their own" association for the purpose of discipline. 

d. The regulatory scheme serves a state interest but it also serves the 

interests of the bar association. The scheme is not a compelling state interest 

because it is not necessary to have the bar operate the scheme. It can just as well 

be operated by some other state device which "regulates the legal profession." 

Over 19 states operate their own lawyer regulatory schemes.1o Indeed, in 

approximately nine integrated bar association states, the regulatory system is 

independent of the integrated bar association.ll 

147. Infringement Can Be Achieved Through Means Significantly Less Restrictive of 

Assodational Freedoms. Regarding this element of strict scrutiny, the question is this - is it 

19 possible to serve the purposes of regulation of the legal profeSSion and improvement of the 

20 quality of legal services without infringing on a lawyer's first amendment right of speech and 

21 association as much as the WSBA Washington Lawyer Discipline System infringes? Of course it 

22 is. Forcing Washington lawyer to submit to a discipline system which violates a lawyers 

23 fundamental rights is unnecessary." 

24 

2S 

26 

27 

28 

8 California Bar Court, http://www.statebarcourt.ca.gov/. 

9 http://www.calbar.ca.gov/ AboutUs/StateBarOverview.aspx. 
10 Directory of Lawyer Disciplinary Agencies, supra at note 11. 
u Id. 
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1 

2 

3 

4 

5 

6 

7 

8 

148. The state of Washington can regulate lawyers just as it regulates other professions. 

149. The Washington Supreme Court can set up a truly independent discipline system 

similar to many other states in the United States. 

COUNT THREE 

Declaratory Judgment 

WSBA Lawyer Discipline System Violates Eugster Rights Under 42 U.S.C. § 1983 

9 150. Plaintiff restates and re-alleges the preceding paragraphs and incorporates them 

10 herein by reference as though fully set forth. 

11 

12 

13 

Due Process 

151. The Fifth and Fourteenth Amendment to the United States Constitution provides 

that "no State shall .•. deprive any person of life, liberty, or property, without due process of 
14 

law. II 
15 

16 152. The Supreme Court has interpreted [this] ... clause[] of the Constitution as giving 

17 rise to a couple of doctrines, substantive due process and procedural due process. 

18 

19 

20 

21 

22 

23 

a. Substantive due process concerns whether the government has an 

adequate reason for taking away a person's life, Uberty or property. 

b. Procedural due process, which is my focus, concerns whether the 

government has followed adequate procedures in taking away a person's life, 

liberty or property. 

153. Procedural Due Process. The essence of Procedural Due Process is found in the 

24 history of law and the history of the well known maxim that "no person can be a judge in his 

25 own case." John V. Orth, DUE PROCESS OF LAw: A BRIEF HISTORY 2-32 (2003). 

26 

27 

28 

154. The Fifth and Fourteenth Amendment to the United States Constitution provides 
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1 that "no State shall •.. deprive any person of life, liberty, or property, without due process of 

2 law." 

3 

4 

5 

6 

7 

155. The Supreme Court has interpreted [this] ... clausen of the Constitution as giving 

rise to a couple of doctrines, substantive due process and procedural due process. 

156. Substantive due process concerns whether the government has an adequate reason 

for taking away a person's life, liberty or property. 

8 157. Procedural due process, which is my focus, concerns whether the government has 

9 followed adequate procedures In taking away a person's life, liberty or property. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

158. Procedural Due Process is defined in the following ways: 

The phrase "procedural due process" refers to the aspects of the Due Process 

Clause that apply to the procedure of arresting and trying persons who have been 

accused of crimes and to any other government action that deprives an individual 

of life, liberty, or property. Procedural due process limits the exercise of power by 

the state and federal governments by requiring that they follow certain procedures 

in criminal and civil matters. In cases where an individual has claimed a violation of 

due process rights, courts must determine whether a citizen is being deprived of 

"life, liberty, or property, II and what procedural protections are "due" to that 

individual. http://legal-dictlonary.thefreedlctionary.com/Due+Process+of+Law. 

159. The System Violates Procedural Due Process. The WSBA Washington Lawyer 

21 Discipline System violates Procedural Due Process. 

22 

23 

24 

2S 

26 

27 

28 

a. The Discipline System overall, in and of itself, is a violation of procedural 

due process. 

b. The WSBA controls all aspects of the Discipline System. 

c. Anyone selected to perform a function In the WSBA Washington Lawyer 

Discipline System must be a member in good standing of the WSBA. 
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5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

23 

24 

2S 

26 

27 

28 

d. The positions include a great deal of latitude in the exercise of authority. 

This latitude is not restrained, for the most part is discretionary. 

e. WSBA controls the individuals selected to perform the functions of the 

System. The bar association has the power to choose every person. This power is 

found in the power to directly appoint persons to offices. This power is also found 

in the power to control the pool of people from which the Supreme Court makes 

selection of persons to hold offices. That is to say, the power of the Supreme Court 

to appoint is constrained by the power of the WSBA Board of Governors which 

recommends appointments to the Supreme Court in consultation of the 

Disciplinary Panel, involved in the system has its selection of people in every 

position. 

f. WSBA Conflicts .The WSBA has conflicts of interest in matters of lawyer 

discipline including suspension and disbarment of the lawyer together with costs 

and sometimes restitution. 

g. The WSBA has a conflict of interest with respect of its functions and with 

respect of its actions against Plaintiff. RPC 1.7. 

h. The WSBA has a conflict of interest with respect of the Plaintiff - on the 

one hand it has an obligation to advance the interests of member lawyers and on 

the other the obligation to regulate including suspension and disbarment of its 

members. 

160. As shown by the facts of this case as related above, the Washington Lawyer 

a. There are those whom the WSBA selects directly. And there are who are 

put on lists and then selected by the Supreme Court, but, the Supreme Court does 

not have control who is selected to go onto the group from which the court makes 

its selections. Everyone who is selected is vetted by the WSBA 
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1 

2 

3 

4 

5 

b. Defendants in their individual capacities are responsible for the WSBA 

Washington Lawyer Discipline System, and acting under the color of state law 

violate the constitutional rights of Plaintiff in violation of the due process clause of 

the Fourteenth Amendment to the United States Constitution. 

161. As shown by the facts of this case as related above, the Washington Lawyer 

6 Discipline System does not provide adequate procedures for the deprivation of Plaintiff's right 

7 to practice law which Defendants acting in their official capacities seek to impose on Plaintiff. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

a. There are those whom the WSBA selects directly. And there are who are 

put on lists and then selected by the Supreme Court, but, the supreme court does 

not have control who is selected to go onto the group from which the court makes 

its selections. Everyone who is selected is vetted by the WSBA 

b. Defendants in their individual capacities are responsible for the WSBA 

Washington Lawyer Discipline System, and acting under the color of state law 

violate the constitutional rights of Plaintiff in violation of the due process clause of 

the Fourteenth Amendment to the United States Constitution. 

162. As a result of Defendants conduct, Plaintiff has been injured in the past and will be 

injured in the future. 

163. The Fifth and Fourteenth Amendment to the United States Constitution provides 

that "no State shall ... deprive any person of life, liberty, or property, without due process of 
20 

law. II 
21 

22 164. The Supreme Court has interpreted [this] ... clause[] of the Constitution as giving 

23 rise to a couple of doctrines, substantive due process and procedural due process. 

24 165. Substantive due process concerns whether the government has an adequate reason 

2S for taking away a person1s life, liberty or property. 

26 166. As shown by the facts of this case as related above, the Washington Lawyer 

27 Discipline System does not provide the degree of procedural due process necessary in 

28 
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1 situations like the Discipline System impose on Plaintiff 

2 
167. The system should be independent, it should be impartial, it should also appear 

3 
impartial. But instead the system is controlled in every aspect by the WSBA. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

a. There are those whom the WSBA selects directly. And there are who are 

put on lists and then selected by the Supreme Court, but, the supreme court does 

not have control who is selected to go onto the group from which the court makes 

its selections. Everyone who is selected is vetted by the WSBA 

b. Defendants in their individual capacities are responsible for the WSBA 

Washington Lawyer Discipline System, and acting under the color of state law 

violate the constitutional rights of Plaintiff in violation of the due process clause of 

the Fourteenth Amendment to the United States Constitution. 

168. As a result of Defendants conduct, Plaintiff has been injured in the past and will be 

injured in the future. 
14 

15 169. There are a number of discrete aspects of the system and how the system is applied 

16 which fail to meet the requirements of due process. 

17 170. These discrete aspects include but are not limited to those set out in the following 

18 paragraphs. 

19 171. Procedural Due Process. The essence of Procedural Due Process is found in the 

20 history of law and the history of the well known maxim that IIno person can be a judge in his 

21 own case. II 

22 
172. The WSBA Washington Lawyer DiSCipline System is in violation of Plaintiff's rights of 

23 Procedural Due Process of Law under the Fifth and Fourteenth Amendments to the United 

24 States Constitution. 

2S 

26 

27 

28 

173. The WSBA Washington Lawyer Discipline System is in violation of Plaintiff's rights of 

Procedural Due Process under the Washington Constitution Art. I, Section 3. 
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1 174. The System Violates Procedural Due Process. The WSBA Washington Lawyer 

2 Discipline System violates Procedural Due Process. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

26 

27 

28 

a. The Discipline System overall, in and of itself, is a violation of procedural 

due process. 

b. The WSBA controls all aspects of the Discipline System. This violates 

Eugster's right t procedural due process. 

c. Anyone selected to perform a function in the WSBA Washington lawyer 

Discipline System must be a member in good standing of the WSBA. 

d. The positions include a great deal of latitude in the exercise of authority. 

This latitude is not restrained, for the most part is discretionary. 

e. WSBA controls the individuals selected to perform the functions of the 

System. The bar association has the power to choose every person. This power is 

found in the power to directly appoint persons to offices. This power is also found 

in the power to control the pool of people from which the Supreme Court makes 

selection of persons to hold offices. That is to say, the power of the Supreme Court 

to appoint is constrained by the power of the BOG which recommends 

appointments to the Supreme Court in consultation of the Disciplinary Panel, 

involved in the system has its selection of people in every position. 

f. WSBA Conflicts .The WSBA has conflicts of interest in matters of lawyer 

discipline including suspension and disbarment of the lawyer together with costs 

and sometimes restitution. 

g. The WSBA has a conflict of interest with respect of its functions and with 

respect of its actions against Plaintiff. RPC 1.7. 

h. The WSBA has a conflict of interest with respect of the Plaintiff - on the 

one hand it has an obligation to advance the interests of member lawyers and on 

the other the obligation to regulate including suspension and disbarment of its 
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1 members. 

2 
175. Plaintiff asks the court to make decisions regarding the facts and the law and 

3 
determine and declare that Plaintiffs constitutional rights are being violated. 

4 

5 

6 

7 

8 

COUNT FOUR 
Inlunction 

That Defendants Be Enjoined from Using the WSBA Lawyer Discipline System 

9 176. Plaintiff restates and re-alleges the preceding paragraphs and incorporates them 

10 herein by reference as though fully set forth. 

11 177. Using the authority of 42 U.S.C. § 1983 and RCW 7.24.080 the court can and should 

12 issue restraining orders against all Defendants including the WSBA. 

13 

14 

15 

16 

17 

18 

COUNT FIVE 
Damages 

Award Eugster Compensatory Damages for 
Defendants Violation of Eugster's Rights under 42 U.S.C. § 1983 

178. Plaintiff restates and re-alleges the preceding paragraphs and incorporates them 

19 herein by reference as though fully set forth. 

20 

21 

22 

23 

179. Compensatory damages "are intended to redress the concrete loss that the plaintiff 

has suffered by reason of the defendant's wrongful conduct. II 

180. "Disbarment, designed to protect the public, is a punishment or penalty imposed 

on the lawyer. He is accordingly entitled to procedural due process .. .. " In re Ruffalo, 390 U.S. 
24 

544, 550 (1968), modified on other grounds, 392 U.S. 919 (1968); In re Kramer, 193 F .3d 1131, 
2S 

26 

27 

28 

1132 (9th eire 1999). 

181. Plaintiff has a First Amendment right to petition the court in Eugster v. WSBA et 01. 
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1 
182. Plaintiffs right to petition is guaranteed by the First Amendment to the United 

2 States Constitution, which specifically prohibits Congress from abridging "the right of the 

3 people ... to petition the Government for a redress of grievances." 

4 
183. First Amendment right to petition is a IIfundamental right" under the First, Fifth and 

5 Fourteenth Amendments to the United States Constitution. 

6 
184. Plaintiff's First Amendment rights are being violated by Defendants efforts to 

7 

8 

9 

10 

retaliate against Plaintiff because he brought Eugster v. WSBA et 01. 

Verdelle G. O'Neill 

185. Plaintiff, on September 11, 2014, was retained by Verdelle G. O'Neill, a resident of 

11 Spokane Valley, Washington. 

12 186. On September 23, 2014, Cheryl Rampley, a niece-in-Iaw of Verdelle G. O'Neill, filed 

13 a grievance with the WSBA against Plaintiff. 

14 187. WSBA prepared an "Acknowledgment that We Have Received a Grievance" on 

15 September 29,2014. 

16 

17 

18 

19 

20 

188. Plaintiff received the C. Rampley grievance along with the "Acknowledgment that 

We Have Received a Grievance" from the WSBA on October 1, 2014. 

189. On October 27,2014. Plaintiff responded to the grievance. 

190. On November 21, 2014, Plaintiff received a letter dated November 18, 2014 from 

21 Kevin Bank, Managing DiSCiplinary Counsel, that he had "been assigned to complete this 

22 investigation." 

23 191. That same day, November 21,2014, Plaintiff received a copy of Ms. Rampley's 

24 response to Plaintiffs response of October 27, 2014. 

25 

26 

27 

28 

192. Plaintiff responded to the Rampley response on November 23, 2014. 

193. By letter dated December 18, 2014, Kevin Bank, Managing Disciplinary Counsel, 

forwarded correspondence dated December 8, 2014 from Ms. Rampley. 
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1 194. On December 25, 2014, Plaintiff responded to the Rampley correspondence of 

2 December 8, 2014. 

3 
195. The Defendants complaints about Eugster's conduct related to matters which all 

4 
related to the materials previously furnished to the WSBA and materials provided to the WSBA 

S in Eugster's letter of December 25, 2015. 

6 

7 

8 

9 

196. In addition, Eugster in his letter of December 25, 2015, asked Kevin Bank to tell him 

what he was doing wrong so that matters could be corrected. 

197. On March 12, 2015, Plaintiff commenced an action in United States District Court 

for the Western District of Washington against WSBA and various officers and the justices of 
10 

11 

12 

the Washington Supreme Court, Cause No. 2:15-cv-00375-JLR. (Eugster v. WSBA). 

198. The subject of the action is the. constitutionality of the Integrated Bar, the WSBA, 

13 under the First and Fourteenth Amendments to the United States Constitution or, stated 

another way, whether Eugster's fundamental right not to associate was being violated by his 
14 

compelled membership in the WSBA and the Eugster's freedom of speech rights were being 
15 

violated by his compelled dues to the WSBA. 
16 

17 199. The complaint and summons in Eugster v. WSBA were immediately sent to 

18 Defendants in the action. 

19 200. Defendants accepted service and lawyers appeared for the various defendants on 

20 or about April 2, 2015. 

21 201. WSBA Discipline Counsel who are Defendants in this action were and are aware of 

22 Eugster v. WSBA. 

23 
202. The WSBA Executive Director, Paula Littlewood, was aware of the commencement 

24 of the case. 

25 

26 

27 

28 

203. Shortly after the flling of the complaint, on April 3, 2015, Vanessa Nonnan, an 

investigator for the WSBA, informed Plaintiff that she had been assigned to investigate the 
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1 complaint. 

2 

3 

4 

S 

204. Plaintiff recalls meeting with Ms. Norman at his office on or about April 13, 2015. 

205. By letter dated April 21, 2015, Francesca D'Angelo, Disciplinary Counsel, advised 

Plaintiff that she had been assigned to complete the investigation. 

6 206. On April 22, 2015, Plaintiff, via email, provided materials concerning Plaintiffs 

7 representation of Verdelle g. O'Neill. 

8 207. On July 22, 2015, Plaintiff responded to a letter dated July 14, 2015 from Ms. 

9 D'Angelo requesting more information regarding Plaintiffs services to Mrs. O'Neill. 

10 208. On September 25, 2015, Plaintiff responded to a letter dated September 22, 2015 

11 requesting further information from Plaintiff. 

12 

13 

14 

IS 

209. By letter dated October 20, 2015 from Ms. D'Angelo asked for more information. 

210. Plaintiff answered the letter by his letter dated October 22, 2015. 

211. Plaintiff provided Kevin Bank with considerable material concerning Plaintiffs 

16 efforts for Mrs. O'Neill on December 25, 2014. 

17 212. It was not until after the filing Plaintiffs complaint against the WSBA, its officers 

18 and the justices of the Washington Supreme Court in March 2015 that Plaintiff was told by 

19 Vanessa Norman that an investigation had been started against Plaintiff. 

20 213. Plaintiff believes that the investigation launched when Ms. Norman advised of the 

21 investigation was the beginning of a process by which the WSBA acted in retaliation of Plaintiff 

22 for having brought Eugster v. WSBA in March, 2015. 

23 
214. The WSBA's change of heart regarding the grievance by Ms. Rampley only came 

24 about as a result of the complaint by Plaintiff in Eugster v. WSBA. 

25 

26 

27 

28 

215. Verdelle G. O'Neill died in Spokane, Washington on August 18, 2015. 

216. The actions of the WSBA regarding the Rampley grievance have caused Plaintiff 
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1 injury. 

2 
217. On November 5, 2015, by letter dated November 3, 2015, Plaintiff was notified by 

3 
Defendant DIAngelo that she was going to ask a Review Committee to order the matter 

4 (Rampley grievance) to hearing. 

5 

6 

7 

8 

9 

218. The bar letter of Defendant DIAngelo to the Review Committee includes false 

statements as to Plaintiff's conduct and fails to inform the Review Committee of conflicting 

material statements. 

219. Defendant D'Angelo has asked the Review Committee to order the matter to 

hearing asserting various RPC violations by Eugster. The violations all had to do with matters 
10 

11 

12 

13 

14 

which the WSBA and Kevin Bank knew about as a result of Eugsterls grievance responses 

provided before December 25,2014, as a result of materials sent that day which also coved the 

time before December 25, 2104. 

220. Defendant D'Angelols claims of ethics violations by Eugster relate to matters the 

WSBA and Defendant DIAngelo were aware of by the time of Eugsterls response to Kevin Bank 
15 

on December 25, 2014. 
16 

17 221. As a result of Defendants conduct, Plaintiff suffered injury and damages including 

18 pain and suffering and emotional distress." 

19 222. Plaintiff is entitled to compensatory damages. 

COUNT SIX 

Damages 
Award Eugster Nominal Damages for 

20 

21 

22 

23 

24 
Defendants' Violation of Eugster's Rights under 42 U.S.C. § 1983 

2S 223. Plaintiff restates and re-alleges the preceding paragraphs and incorporates them 

26 herein by reference as though fully set forth. 

27 

28 
224. Nominal damages, as the term implies, are in name only and customarily are 
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1 defined as a mere token or "trifling. II Although the amount of damages awarded is not limited 

2 to one dollar, the nature of the award compels that the amount be minimal .. Nominal damages 

3 serve one other function, to clarify the identity of the prevailing party for the purposes of 

4 awarding attorney's fees and costs in appropriate cases. 

5 
225. Eugster has been injured and has had his fundamental rights violated by 

6 Defendants acting under color of state law in violation of 42 U.S.C. § 1983, he should be 

7 awarded at least nominal damages. 

8 

9 

10 

11 

12 

REQUEST FOR RELIEF 

WHEREFORE, Plaintiff, respectfully seeks the following relief: 

1. Declaratory Judgment. Entry of judgment declaring that the WSBA Washington 

13 lawyer Discipline System is unconstitutional, in violation of Plaintiffs rights, privileges, and/or 

14 immunities secured to him by the Fifth and Fourteenth Amendment and under 42 U.S.C. § 

15 1983; 

16 2. Declaratory Judgment. Entry of judgment declaring that the WSBA Washington 

17 Lawyer Discipline System is unconstitutional, in violation of Plaintiffs rights, privileges, and/or 

18 immunities secured to him by Washington Constitution Art. I, Section 3. 

19 3. Declaratory Judgments: Further Relief. This should grant such "further relief based 

20 on the judgments herein as necessary and/or proper to enforce its declaratory judgments and 

21 determinations; 

22 4. Injunctions. Entry of preliminary and permanent injunctions against Defendants 

23 prohibiting the use of the WSBA Washington Lawyer Discipline System against Plaintiff; 

24 
5. Monetary Damages. Award damages against Defendants jointly and severally in the 

2S sum to be determined by these proceedings for injuries suffered by Plaintiff; 

26 

27 

28 

6. Costs and Fees. Award Plaintiff Eugster his costs, expenses, and attorneys' fees in 
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1 accordance with law, including 42 U.S.C. § 1988; 

2 

3 

4 

S 

7. Punitive Damages. Award Plaintiff Punitive Damages against Defendants and each of 

them as allowed by under 42 U.S.C. § 1983; and, 

8. Just and Equitable Concerns. Award Plaintiff such further relief as is just and 

Amended and Restated Complaint for 

Respectfully submitted, 

EUGSTER LAw OFFICE PSC 

Stephen K. Eugster, WSBA # 2003 
2418 West Pacific Avenue 
Spokane, Washington 99201-6422 
(509) 624-5566/ Facsimile (866) 565-2341 
eugster@ eugsterlaw.com 

Euptcr Law Office PSC 
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4 

�~� 

6 

7 

9 

1O 

11 

12 

13 

14 

15 

16 

17 

18 

19 

21 

22 

23 

24 

25 

26 

27 

28 

PROOF OF SERVICE 

I hereby certify that on February 3, 2016, I em ailed the foregoing document to the 

attorneys for the Defendants in these proceedings ilt th ir emgil sddr 

Paul J. Lawrence 

Paclfiea Law Group LLP m. ng y �~ �\� ,ggg 
�~�9 �a �t�t �I �9 �,� WA �~ �~ �i�0�1 �. �R �4 �0 �4� 
paul,lawrence@pacificalawgroup.com 

Taki V. Flevaris 

Pacifica Law Group LLP 

1191 2nd Ave Ste 2000 
Seattle, WA 98101-3404 

taki .flevaris@pacificalawgroup.com 

February 3, 2016. 

Jessica Anne Skelton 

Pacifica Law (;roup LLP 
ml lnd Ava �~ �t �@� 1000 
�~ �~�a�H �I �~ �,� WA gg1M-MM 
jesslea.skelton@paelfiealawgroup.eem 

Stephen K. Eugster, WSBA # 2003 

Amended and Restated Complaint for 
Eugstcr Law Office PSC 

2418 W Pacific Ave. 
Spobnc, WA 99201-6-422 

(509) 990-9115/ Fax (866) 56S-2341 
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S,uperior �~�o�u�r�t� of tbe j,tate of Wasbington 
lfn anb for tbe qtountp of S,pokane 

STEPHEN KERR EUGSTER, ) 
) 

Plaintiff, ) 
�~� ) 

) 
WASHINGTON STATE BAR ) 
ASSOCIA nON, a legislatively created ) 
Washington association (WSBA); and ) 
PAULA LITTLEWOOD, Executive Director, ) 
W5BA, in her official capacity; ) 

) 

and ) 
) 

DOUGLAS J. ENDE, Director of the WSBA ) 
Office of Disciplinary Counsel, in his official ) 
capacity; FRANCESCA D'ANGELO, ) 
Disciplinary Counsel, WSBA Office of ) 
Disciplinary Counsel, in her official capacity, ) 

) 

Defendants. ) 

-------------) 

No. 15-2-04614-9 

NOTICE OF APPEAL TO 
COURT OF APPEALS 
DIVISION III 

Stephen Kerr Eugster, Plaintiff, seeks review by the designated appellate court of the 

28 Conclusions and Order Granting Defendants' Motion to Dismiss Complaint dated and entered 

29 on April 1, 2016 (Order). A copy of the Order is attached to this notice. 
30 

31 

32 

.. D 

NOTICE OF APPEAL TO 
COURT OF APPEALS, DIV. III - 1 

Eugster Law OffIce PSC 
2418 W Pacific Ave. 

Spokane, WashInllon 99201-6422 
eugster@leugsterlaw.com I (509, 624-5566 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

April 1, 2016. 

EUGSTER LAW OFFICE, PSC 

By •• �l�t�;�~� k �~� 
Stephen K. �E�u�g�s�t�~�r�,� wsBA#003 
Appellant 
2418 W Pacific Ave. 
Spokane, WA 99201-6422 
(509) 624-5566 
eugster@eug5terlaw.com 

PROOF OF SERVICE 

I hereby certify that on April 1, 2016, I emailed the foregoing document to the attorneys 

14 for the Defendants in these proceedings at their email addresses below. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

Paul J. Lawrence 
Pacifica Law Group LLP 
1191 2nd Ave Ste 2000 
Seattle, WA 98101-3404 
paul.lawrence@paciflcalawgroup.com 

Taki V. Flevaris 
Pacifica Law Group LLP 
1191 2nd Ave Ste 2000 
Seattle, WA 98101-3404 
taki. flevaris@pacificalawgroup.com 

April 1, 2016. 

Jessica Anne Skelton 
Pacifica Law Group LLP 
1191 2nd Ave Ste 2000 
Seattle, WA 98101-3404 
jessica.skelton@paciflcalawgroup.com 

Stephen K. Eugster, �W�~�A� # 2003 

NOTICE OF APPEAL TO 
COURT OF APPEALS, DIV. III - 2 

Eupter Law OffIce PSC 
2418 W Pacific Ave. 

Spokane. WashlnBton 99201-6422 
euptellleupterlaw.com I (509) 624-5566 
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13 

April 1, 2016. 

EUGSTER LAW OFFICE, PSC 

�B�v�.�.�.�J�t�;�~� k �~� 
Stephen K. �E�u�g�s�t�~�r�,� wsBA#003 
Appellant 
2418 W Pacific Ave. 
Spokane, WA 99201-6422 
(509) 624-5566 
eugster@eugsterlaw.com 

PROOF OF SERVICE 

I hereby certify that on April 1, 2016, I emailed the foregoing document to the attorneys 

14 for the Defendants in these proceedings at their email addresses below. 
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19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

Paul J. Lawrence 
Pacifica Law Group LLP 
1191 2nd Ave Ste 2000 
Seattle, WA 98101-3404 
paul.lawrence@paciflcalawgroup.com 

Taki V. Flevaris 
Pacifica Law Group LLP 
11912nd Ave Ste 2000 
Seattle, WA 98101-3404 
taki.flevaris@pacificalawgroup.com 

April 1, 2016. 

--.--.. - �~� ,.( . 

NOTICE OF APPEAL TO 
COURT OF APPEALS, DIV. III - 2 

Jessica Anne Skelton 
Pacifica Law Group LLP 
1191 2nd Ave Ste 2000 
Seattle, WA 98101-3404 
jessica.skelton@pacificalawgroup.com 

Eupter law Office PSC 
2418 W Padflc Ave. 

Spokane, Washlnston 99201-6422 
euptetCleupterlaw.com I (509) 624-5566 
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HONORl\BLE SALVATORE F. COZZA I 

I 
FILeD I 

APR 0 1 2016 t 

6. ' ...... . 

Timothy W. Rtzgerald J 
SPOKANE COUNTY CLERj 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

7· IN AND FOR THE COUNTY OF SPOKANE 

8 STEPHEN KERR EUOSTER, 

9 

10. 

11 

12 

13 

14 

15: 

16' 

17 

18 

21 

22 

23 

24 

2S 

Plaintiff, 
v. 

WASHINGTON STATE BAR 
ASSOCIATION, a legislatively created 
Washington association (WSBA); and 
PAULA LIITLEWOOD, Executive 
Director, WSBA, in her official capacity; 

and 

DOUGLAS J. ENDE, Director of the 
WSBA Officc of Disciplinary Counsel, in 
his official capacity; FRANCESCA 
D'ANGELO, Disciplinary Counsel, 
WSBA' OffiCe of Disciplinary COWlSel, in 
her official capacity, 

Defendants. 

. . 

No. 15204614·9 

CONCLUSIONS Al'ID ORDER 
GRANTING DEFENDANTS' 
MOTION TO DISlvlISS 
COlvIPLAINT 

. . . THIS MATI'ER came before the Court on Defendants' Motion to Dismiss Complaint. 

The Cow1 has heard the argument of counsel and has considered the following: 

1. Defendants' Motion to Dismiss Complaint; 

2. Defendants' Memorandum of Authorities in Support of Motion to Dismiss and 
�~� to.. .: ••• : 

26 tne Appendix thereto; 
.' : . �~�,�:� .:";' '. .' 

27 '; .. ' \ ... ' 

to. 

.' 
' .. 

.' . 
�~�i�s�;�,�p� ,etCONCLUSIONS AND ORDER GRANTING DEFENDANTS' 

MOTION TO })ISMISS COMPLAINT· 1 

10087 00003 fc0973314t.OOS 
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2 

3 

. 4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

3. Plaintiff's Amended and Restated Complaint for Deciaratory Judgments, 

Injunction, and Damages; 

4 . Response of Plaintiff to Defendants' Memorandum in Support of Jvfotion to 

Dismiss; 

s. Defendants' Reply in Support of Motion to Dismiss Complaint and the 

Appendices thereto; 

6. Declaration of Stephen K. Bugster dated February 19, 2016; and 

7. The other pleadings and papers on tile in this matter. 

CONCLUSIONS OF LAW 

Based on the foregoing, the Court makes the following conclusions: 

1. General Rule �(�'�~�G�R�"�)� 12.3 provides: 

All boards, committees, or other entities, and their members and personnel, and 
.... -. all personnel and employees of the Washington State Bar Association, acting on 

behalf of the Supreme Court under the Admission to Practice Rules, the rules for 
Enforcement of Lawyer Conduct, and the Disciplinary Rules for Limited Practice 
Officers, shall enjoy quasi-judicial immunity if the Supreme Court would have 

. '" .; immunity in perfonning the same functions. 

2. Defendants, the-Washington State Bar Association and its personnel and 

19 employees, are subject to the protections ofGR 12.3. 

20 

21 
. . 

22 

25 

27 

3. Under GR 12.3, Plaintiff cannot recover damages against Defendants. Plaintiff's 

claims for damages must be dismissed with prejudice Wlder Civil Rule (nCR") 12(b)(6) . 

4. The grant of general jurisdiction to this Court under the Washington State 

�C�o�n�s�t�i�~�o�n� and RCW 2.08.010 is not unlimited and must be considered in the �c�o�n�t�e�~�~� of other 
• '·0 

applicable provisions. 

IPROPOSEDI CONCLUSIONS AND ORDER GRANTING DEFENDANTSt 

MOTION TO DISMISS COMPLAINT· 2 . " 
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. 5. Such other provisions support the conclusion that exclush'e jurisdiction C-Je: 

2: 
I matters of lawjcr discipline rests with (he Washington Supreme Court. See Const. an. rv; RCW 

'l -'. 

6 

7 

8 

9 

10 

11 

2.48.060 (the State Bar Act); Rule for Enforcement of Lawyer Conduct ("ELC") 2.1; Stale ex reI 

Sclrwab v. Stale Bar Ass'n, 80 Wn.2d 266 (1972); In re Discipline ojS3nai, 177 '\\'n.2d 743 

(2013). 

6. ELC 2.1 provides: 

The Washington Supreme Court has exclusive responsibility in the state to 
administer the lawyer discipline and disability system and has inherent power to 
maintain appropriate standards of professional conduct and to dispose of 
individual cases of lawyer discipline and disability. Persons carrying out the 
functions set forth in these rules act under the Supreme Court's authority. 

' ... 

The Washington Supreme Court has set up a system of lawyer discipline in which 
12 • 
'.. the ultimate step is review before the Washington Supreme Court. Title 12 ELe. 
13· 

14 

15 

16 

17 

18 

19 

8. Constitutional claims and objections Sti.as: those-rai!et;t-by'Plaimiffinibinase , 

have previously been heard within discipline cases. See, e.g., In re Discipline of Blanchard, 1 S8 .... . . 

Wn.2d 317 (2006); In re Discipline o/Scannell, 169 Wn.2d 723 (2010). 

9. Plaintiffbad the opportunity to raise his constitutional concerns with the 

Washington Supreme Com in-his prior discipline case. 

20 10. Collateral attack of lawyer discipline procedures in this Court is not available 
, : 

21 under current law. 

22 . .. 11" Plaintiff'S �c�I�~� under 42 U.S.C. § 1983 and under the Wasbiilgton Constitution 
:'. ".!" 

24 

2S 

26 

against ?efendants are within �~�e� exclusivejwisdiction of the �W�a�s�~�g�t�o�n� Supreme Court �a�n�~� 

must also be dismissed with prejudice. 

12. Based on the foregoing, Defendants are entitled to dismissal of Plaintiff's claims 

27 with prejudice under CR 12(bXl) and CR 12(b)(6). Dismissal with prejudice is appropriate 

., . 

IPROPOSEDI CONCLUSIONS AND ORDER GRANTING DEFENDANTS' 
MOTION TO DISMISS COMPLAINT - 3 
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�b�~�c�~� 110 fur..her amendment to Plaintiff's complaint could cure the legal deficiencies upon 

2 which dismissal is based. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
2i 

22 

23 

24 

2S 

27 

D 

13. Because the foregoing resolves this ma.tter, the Court. need not decide Defendants' 

other grounds for dismissal of Plaintiff s claims. 

ORDER 

Based on the foregoing conclusions, the Court hereby ORDERS that Defendants· �~�-�1�o�t�i�o�n� 

to Dismiss Complaint is GRANTED and that this action is dismissed with prejudice, with each 

party to bear its own attorney fees and costs. 
. ,..,-f 
�S�O�O�R�D�E�R�E�D�t�h�i�s�_�l�_�d�a�y�o�f�~�2�0�1�6�.� 

�P�r�~�e�n�t�e�d� by: 

PACIFICA LAW GROUP LLP 

�~�?�t�-By:. . 
Paul J. Lawrence, WSBA 1113557 

�~�e�s�s�i�c�a� A. Skelton, WSBA #36748 

Taki V. Flevaris, WSBA I142SS5 

Attorneys for Defendants 

Honorable Salvatore F. Cozza 
Spokane Superior Court Presiding Judge 

tHtOPOSEO] CONCLUSIONS AND ORDER GRANTING DEFENDANTS' 
MOTION to DJSMISS COMPLAINT - 4 ." .: 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

CERTIFICATE OF SERVICE 

I am and at all times hereinafter mentioned was a citizen of the United States, a resident 

of the State of Washington, over the age of21 years, competent to be a witness in the above 

�~�t�i�o�n�,� and not a party thereto; that on the 18th day of March, 2016 I caused to be served a true 

Copy of the foregoing document upon: 

Stephen Kerr Eugster 
Eugster Law Office PSC 
2418 West Pacific Avenue 
Spokane, WA 99201-6422 
Phone: 509.624.5566 
Fax: 866.565.2341 
Email: eugster@eugsterlaw.com 

Pro Se Plaintiff 

o via facsimile 
o via overnight courier 
o via first-class U.S. mail 
�~� via email service agreement 
o via electronic court filing 
o via hand delivery 

I declare under penalty ofperjury under the laws of the State of Washington that the 

foregoing is true and correct. 
,\ . 

15 DATED this 18th day oflvlarch, 2016. 

16 

17 

18 

19 

20 

21 

22 

23 

24 ' 

25 

26 

27 

• 1 

(PROPOSEDI CONCLUSIONS AND ORDER GRANTING DEFENDANTS' 
MOTION TO DISMISS COMPLAINT - S 
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Case 2:15-cv-00352-TOR Document 1 Filed 12/22/15 

1 Stephen Kerr Eugster 
2 WSBA,2003 

eugster@eugsterlaw.com 
3 Eugster Law Office PSC 

2418 West Pacific Avenue 
4 Spokane, WashingtOD 99201-6422 
5 Telephone: +1.509.624.5566 

Facsimile: +1.866.565.2341 
6 Attorney for Plaintiff 

7 

8 

9 UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF WASIDNGTON 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

STEPHEN KERR EUGSTER, ) 
) 

Plaintiff, ) 
w. ) 

) 
PAULA U'ITLEWOOD, Executive ) 
Director, Washington State Bar Association ) 
(WSBA), in her official capacity; DOUGLAS ) 
J. ENDE, Director of the WSBA Office of ) 
Disciplinary Counsel, in his official capacity; ) 
FRANCESCA Dr ANGELO, Disciplinary ) 
Counsel, WSBA Office ofDiscipJinary ) 
Counsel, in her official capacity, ) 

) 
Defendants. ) 

) -----------------------------
Stephen Kerr Eugster, Plaintiff, alleges: 

No. 

COMPLAINT FOR 
. DECLARATORYRELIEF, 

INJUNCTION, DAMAGES FOR 
DEPRIVATION OF CIVIL 
RIGHTS AND DAMAGES FOR 
PERSONAL INJURY 

�N�A�T�U�R�E�O�F�T�H�E�C�~� 

2S 1. Under 42 U .S.C. § 1983, every person who, under color of state law, subjects any citizen 

26 of the United States to the deprivation of nrights, privileges, or immunities secured by the 

27 
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1 Constitution and laws," shall be liable to the injured party. 

2 

3 
2. This civil rights action seeks injunctive and declaratory relief to redress and prevent 

4 Defendants from deprivation of Plaintiff's rights of procedural due process of law under the Fifth 

5 and Fourteenth Amendments to the United States Constitution by practices and policies of 

6 Defendants acting under color of state law. 
7 

8 
3. This civil rights action seeks damages from Defendants as a result of Defendants use of 

9 the Washington Lawyer Discipline System as applied to Plaintiff as retaliation against Plaintiff for 

10 bringing an action in Federal Court to asserting that Plaintiff's compelled membership in the 

11 WSBA violates his rights under the First, Fifth and Fourteenth Amendments to the United 
12 

States Constitution. Plaintiff commenced an action on March 12, 2015, in United States District 
13 

14 Court for the Western District of Washington against WSBA and various officers and the justices 

IS of the Washington Supreme Court, Cause No. 2:15-cv-0037S-JLR (Eugster v. WSBA). This 

16 matter is now on appeal to the 9th Circuit Court of Appeals. 
17 

18 
4. This civil rights action seeks damages from Defendants as a result of Defendants use of 

19 the Washington Lawyer Discipline System as applied to Plaintiff as retaliation against Plaintiff for 

20 bringing an action in Federal Court to asserting that Plaintiff's compelled membership in the 

21 
WSBA violates his rights under the First and Fourteenth Amendments to the United States 

22 
Constitution. Defendants' conduct violates Plaintift's right to petition the government for a 

23 

24 redress of grievances under the First and Fourteenth Amendment Rights to the United States 

25 Constitution and Wash. Const. Art. I, Section 4. 

26 

27 
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1 JURISDICTION AND VENUE 

2 

3 
s. Plaintiff brings this civil rights lawsuit pursuant to the First, Fifth and Fourteenth 

Amendments to the United States Constitution. Because this action arises under the 
4 

5 Constitution and laws of the United States, this Court has jurisdiction pursuant to 28 U.S.C. § 

6 1331. 

7 
6. This is also an action under the Civil Rights Act of1871, specifically 42 U.S.C. § 1983, 

8 

9 to redress the deprivation, under color of state law, of rights, privileges, and immunities secured 

10 to Plaintiff by the Constitution of the United States, particularly the First, Fifth and Fourteenth 

11 Amendments thereto. The jurisdiction of this Court, therefore, is also invoked under 28 U.S.C. § 

1343(a)(3), (4). 
12 

13 

14 7. This is also a case of actual controversy because Plaintiff seeks a declaration of his rights 

15 under the Constitution of the United States. Under 28 U.S.C. §§ 2201 and 2202, this Court may 

16 declare the rights of Plaintiff and grant further necessary and proper relief, including injunctive 
17 

relief, pursuant to Fed. R. Civ. P. 65. 
18 

19 8. Venue is proper in this Court pursuant to 28 U .S.C. § 1391(b) because it is the judicial 

20 district "in which a substantial part of the events or omissions giving rise to the claim occurred. " 

21 
28 U.S.C. §§ 1391(b), 128(a). 

22 
PARTIES 

23 

24 9. Plaintiff, Stephen Kerr Eugster, is a citizen of the United States and a resident of the 

25 state of Washington. 
26 

27 
a. Plaintiff was admitted to the bar of the Washington State Supreme Court in 
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1 January 1970, having been sworn in by Justice William O. Douglas, Associate Justice of the 

2 
United States Supreme Court at the Court. 

3 

4 
h. As a member of the bar of the Washington State Supreme Court, Plaintiff was 

5 "admitted by the Court to all of the privileges of an Attorney and Counselor at Law in all the 

6 Courts this State." Certificate of Admission to the Bar of the (Washington Supreme] Court of 

7 

8 

9 

Stephen Kerr Eugster January 31st 1970, signed William W. Lowry, Clerk. 

c. Plaintiff is also a duly licensed attorney under the laws of the state of Washington 

10 and, as required by RCW 2.48.170, is a member in good standing of the Washington State Bar 

11 Association (WSBA). 

d. Plaintiff is a resident of Spokane, Spokane County, Washington. 
12 

13 

14 

15 

16 

10. Defendants are employed by the WSBA. 

17 

18 

2.48. 

a. The WSBA is an association created by the Washington State Bar Act, RCW Ch. 

b. The WSBA is headquartered in Seattle, Washington, and conducts its business 

19 and operations throughout the State of Washington including Spokane County from its offices in 

20 Seattle. 

21 
c. The WSBA is a "mandatory" or "integrated" bar association as described in 

22 
23 Kellerv. State Bar of California, 496 U.S. 1, 5 (1990). That is, all attorneys must join the WSBA 

24 and pay mandatory bar dues as a condition of practicing law in the state of Washington. 

25 

26 
d. The WSBA is currently enforcing unconstitutional practices and policies by the 

Defendants in this action complained of in this action. 
27 
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e. The WSBA is currently acting in violation of the unconstitutional practices and 

policies complained of in this action. 

f. Defendants are employed by the WSBA. 

11. Defendant Paula Littlewood, is the Executive Director of the WSBA. 

a. Defendant Littlewood is currently implementing and enforcing the 

unconstitutional practices and policies complained of in this action. 

h. Defendant Littlewood is currently acting in violation of the unconstitutional 

10 practices and policies complained ofin this action. 

11 

12 

13 

14 

15 

16 

17 

18 

c. Defendant Littlewood is a lawyer and member of the WSBA, WSBA # 28726. 

d. Defendant Littlewood is sued in her official capacity. 

12. Defendant Douglas Ende, is the Chief Disciplinary WSBA Office of Discipline. 

a. Defendant Ende is currently implementing and enforcing the unconstitutional 

practices and policies complained of in this action. 

h. Defendant Ende is currently acting in violation of the unconstitutional practices 

19 and policies complained of in this action. 

20 

21 

22 

23 

c. Defendant Ende is a lawyer and member of the WSBA, WSBA # 17141. 

d. Defendant Ende is sued in his official capacity. 

13. Defendant Francesca D'Angelo, is a Disciplinary Counsel of the WSBA Office of 

24 Disciplinary Counsel. 

25 

26 

27 

a. Defendant D'Angelo is currently implementing and enforcing the 

unconstitutional practices and policies complained of in this action. 
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b. Defendant D'Angelo is currently acting in violation of the unconstitutional 

practices and policies complained of in this action. 

c. Defendant D'Angelo is a lawyer and member of the WSBA., WSBA # 22979. 

d. Defendant D'Angelo is sued in her official capacity. 

FACTUAL ALLEGATIONS 

Disciplinary Authority of the 
Washington Lawyer Discipline System 

14. Plaintiff, as a "lawyer admitted to practice in this jurisdiction is subject to the 

disciplinary authority of this jurisdiction and these Rules for Enforcement of Lawyer Conduct" 
11 

12 (ELC).1.2. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

15. Disciplinary Authority. The term "disciplinary authority" is used and described in 

ELCl.2: 

Except as provided in RPC 8.S( c), any lawyer admitted to practice in this jurisdiction is 
subject to the disciplinary authority of this jurisdiction and these Rules for Enforcement 
of Lawyer Conduct, regardless of where the lawyer's conduct occurs. A lawyer not 
admitted to practice in this jurisdiction is also subject to the disciplinary authority of this 
jurisdiction and these rules if the lawyer provides or offers to provide any legal services 
in this jurisdiction. Disciplinary authority exists regardless of the lawyer's residency or 
authority to practice law in this state. A lawyer may be subject to the disciplinary 
authority of both this jurisdiction and another jurisdiction for the same conduct. 

Washington State Bar Association (WSBA) 
Primary Purpose is Lawyer Discipline 

16. The WSBA is a single entity; a state created association. 

17. "Because the Washington Constitution prohibits creation of corporations by special act, 

26 the committee proposed that the Bar Association be created as an agency of the state. The proposed 

27 act would create "a complete integrated (i.e., mandatory membership) Bar which is officially 
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1 organized, self-governed and all inclusive." Robert D. Welden, History of the Washington State Bar 

2 
Association, WSBA Website - http://www.wsba.org/-About-WSBA/History. Robert D. Welden 

3 
4 is a former general counsel to the WSBA. 

5 18. The WSBA has two functions; one is to regulate and discipline lawyers and "serves it 

6 members as a professional association" the other to improve the quality oflegal services. The WSBA 

7 

8 

9 

10 

11 

12 

13 

14 

15 

says: 

The WSBA both regulates lawyers under the authority of the Court and serves its 
members as a professional association - all without public funding. As a regulatory 
agency, the WSBA administers the bar admission process, including the bar exam; 
provides record-keeping and licensing functions; and administers the lawyer discipline 
system. As a professional association, the WSBA provides continuing legal education 
for attorneys, in addition to numerous other educational and member-service activities. 

ht:w:I Iwww.wsba.org/About-WSBA. 

19. The WSBA engages in these two functions from its offices in Seattle, Washington at 1325 

16 Fourth Ave., Suite 600, Seattle, WA 98101-2539. 

17 20. The WSBA operates, oversees, and funds the WSBA Washington Lawyer Discipline 

18 System. 

19 

20 
21. The primary function of the WSBA is the regulation and discipline of its members and 

21 others who from time to time practice before the courts of the state of Washington. 

22 22. The primary purpose of the WSBA Executive Director is to regulate and discipline 

23 member lawyers and others. 
24 

25 
23. The regulation and discipline of Washington lawyers by the WSBA is to preserve and 

26 protect the image the public has of lawyers by allowing the WSBA to claim that it has the interests 

27 
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1 of the public as its primary interest. 

2 

3 
24. The WSBA advances itself in the public imagination by actions on behalf of the public 

4 that it has the public interest at heart. 

S 25. The WSBA provides a system by which the public can file a grievance against a lawyer and 

6 have the bar association investigate the grievance. 
7 

8 

9 

26. In this system, the WSBA discipline system disciplines about 85 lawyers per year. 

27. There is a vast disparity between lawyers subject to grievances and lawyers not subject to 

10 grievances. 

11 

12 

13 

14 

28. Grievances pertain largely to lawyers who are single or small-firm practitioners. 

29. Some lawyers completely escape discipline because of the type oflaw the lawyer practices. 

30. There are some 33,000 members of the WSBA. It is said there are about 25,000 "active 

15 members" of the bar association. 

16 

17 

18 

19 

31. Only a minority of lawyers is subjected to the discipline system. 

Functional Parts of the WSBA Washington Discipline System 

32. In the paragraphs which follow, the functional parts of the Discipline System will be 

20 described. 

21 
33. Grievance Procedure. Under ELC 5.1 (a) "Any person or entity may file a grievance 

22 
23 against a lawyer who is subject to the disciplinary authority of this jurisdiction." 

24 34. That is to say, if you are member of the WSBA, any person can file a grievance against 

25 you. 

26 

27 
35. The grievant is not limited in what he or she can grieve. 
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1 36. Investigation. Under ELC 5.3 (a) "[ d]isciplinary counsel must review and may 

2 
investigate any alleged or apparent misconduct by a lawyer and any alleged or apparent 

3 

4 incapacity of a lawyer to practice law, whether disciplinary counsel learns of the misconduct by 

5 grievance or otherwise. If there is no grievant, disciplinary counsel may open a grievance in the 

6 name of the Office of Disciplinary Counsel." 

7 

8 
37. The WSBA takes the position that its investigation either as the recipient of a 

9 grievance or a grievance filed by disciplinary counsel is not limited to "any alleged or apparent 

10 misconduct of a lawyer." 

11 38. Disciplinary counsel must report to a Review Committee (ELC 2.4) the results of 
12 

investigations except those dismissed or diverted. The report may include a recommendation 
13 

14 that the committee order a hearing or issue an advisory letter or admonition. ELC 5. 7 (d). 

15 39. The members of the Review Committees are members of the Disciplinary Board 

16 

17 

18 

(ELC 2.3) and represent the Disciplinary Board. ELC 2.4 (b). 

40. Hearing. If the matter against a lawyer is ordered to hearing, a hearing officer for the 

19 hearing of the case against the accused lawyer is selected by the Chief Hearing Officer. 

20 41. Post Hearing. The hearing officer will complete the case by entering into the case 

21 
record Findings of Fact, Conclusions of Law and Recommendation as to discipline of the lawyer. 

22 

23 
42. DiscipHnary Board. The lawyer has a right to appeal the decision of the Hearing 

24 Officer to the Disciplinary Board. ELC 11.2 (b). 

43. DiscipHnary Board Decision. ELC 11.12 (d) provides: 25 

26 

27 
(d) Action by Board. On review, the Board may adopt, modify, or reverse the findings, 
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conclusions, or recommendation of the hearing officer. The Board may also direct that 
the hearing officer or panel hold an additional hearing on any issue, on its own motion, 
or on either party's request. 

44. The Disciplinary Board is liot bound by the decision of the Hearing Officer. It has the 

5 power to come up with its own decision. 

6 

7 

8 

9 

10 

11 

45. Appeal to the Washington State Supreme Court. The accused lawyer has a right to 

appeal to the Washington Supreme Court. ELC 12.3. 

The WSBA Controls the Selection ofWSBA Lawyers 
Who Perform Functions of the System 

46. WSBA Board ofGovemors. The Board of Governors has overall authority regarding 

12 the Discipline System. ELC 2.2 (a) provides: 

13 

14 

15 

16 

17 

18 

19 

20 

(a) Function. The Board of Governors of the Association: 

(1) through the Executive Director, provides administrative and managerial support to 
enable the Office of Disciplinary Counsel, the Disciplinary Board, review committees, 
and other Association staff and appointees to perform the functions specified by these 
rules; 

(2) makes appointments, removes those appointed, and fills vacancies as provided in 
these rules; and (3) performs other functions and takes other actions provided in these 
rules, delegated by the Supreme Court, or necessary and proper to carry out its duties. 

47. WSBA Executive Director. The WSBA Board of Governors is empowered with the 

21 selection of the WSBA Executive Director. 

22 

23 

24 

48. The Executive Director serves at the pleasure of the Board of the Board of Governors. 

49. The Executive Director has hire/fire authority over all WSBA staff, including the 

Chief Disciplinary Counsel, Disciplinary Counsel, counsel (from Disciplinary Counsel), to the 
2S 

26 Disciplinary Board, and other disciplinary staff. 

27 
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50. The Executive Director evaluates the performance ofWSBA staff and sets their 

salaries. 

Office of Disciplinary Counsel 

51. The WSBA, through its control of the Executive Director, has control over the Office 

6 of Disciplinary Counsel. 

7 

8 
52. Disciplinary Counsel act as counsel on all matters under these rules, and performs 

9 other duties as required by these rules or the Chief Disciplinary Counsel. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

53. Chief Disciplinary Counsel. ELC 2.8 (b) provides: 

(b) Appoinbnent. The Executive Director of the Association, under the direction of the 
Board ofGovemors, employs a suitable member of the Association as ChiefDisciplinary 
Counsel, and in consultation with the Chief Disciplinary Counsel, selects and employs 
suitable members of the association as disciplinary counsel, in a number to be 
determined by the executive director. Special disciplinary counsel may be appointed by 
the Executive Director whenever necessary to conduct an individual investigation or 
proceeding. 

54. Chief Disciplinary Counsel is the Director of the Office of Disciplinary Counsel. 

55. Defendant Douglas Ende is the WSBA Chief Disciplinary Counsel. As such he "acts 

19 as counsel on the Association's behalf on all matters under these rules (ELC rules), and performs 

20 other duties as required by these rules, the Executive Director, or the Board of Govemors. " ELC 

21 
2.8(a). 

22 

23 
56. Chief Hearing Officer. The appointment of Chief Hearing Officer is governed by 

24 ELC 2.8 (b): 

25 

26 

27 

(b) Appointment. The Executive Director of the Association, under the direction of the 
Board ofGovemors, employs a suitable member of the Association as ChiefDisciplinary 
Counsel, and in consultation with the Chief Disciplinary Counsel, selects and employs 
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suitable members of the association as disciplinary counsel, in a number to be 
determined by the executive director. Special disciplinary counsel may be appointed by 
the Executive Director whenever necessary to conduct an individual investigation or 
proceeding. 

57. Additional Disciplinary Counsel. The Executive Director under the direction of the 

Board of Governors "and in consultation with the Chief Disciplinary Counsel, selects and 
6 

7 employs suitable members of the association as disciplinary counsel, in a number to be 

8 determined by the executive director. ELC 2.8(b). 

9 

10 

11 

58. Special Disciplinary Counsel. ELC 2.8. 

a. Appointment of Special Disciplinary Counsel. The Executive Director also has 

12 the power to appoint special disciplinary counsel "whenever necessary to conduct an individual 

13 investigation or proceeding." ELC 2.8(b). 

14 

15 

16 

59. Adjunct Disciplinary Counsel. ELC 2.9. 

a. Function. "Adjunct disciplinary counsel performs the functions set forth in these 

17 rules as directed by disciplinary counsel. ELC 2.9 (a). 

18 

19 

20 

b. Appointment and Term of Office. The Board ofGovemors upon 

recommendation of the Chief Disciplinary Counsel appoints adjunct disciplinary counsel. ELC 

21 2.9 (b). 

22 

23 

24 

2S 

26 

27 

The Board ofGovemors, upon the recommendation of the Chief Disciplinary Counsel, 
appoints adjunct disciplinary counsel from among the active members of the 
Association, who have been active or judicial Association members for at least seven 
years and have no record of disciplinary action as defined in these rules. Each adjunct 
disciplinary counsel is appointed for a five year term on a staggered basis and may be 
reappointed. 

60. Additional Disciplinary Counsel. "The Executive Director of the Association, under 
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1 the direction of the Board of Governors, and in consultation with the Chief Disciplinary 

2 
Counsel, selects and employs suitable members of the association as disciplinary counsel, in a 

3 

4 number to be determined by the executive director." ELC 2.8 (b). 

5 61. Special Disciplinary Counsel. "Special disciplinary counsel may be appointed by the 

6 Executive Director whenever necessary to conduct an individual investigation or proceeding." 
7 

ELC 2.8(b). 

62. Adjunct Disciplinary Counsel. ELC 2.9. 
8 

9 

10 a. Function. Adjunct disciplinary counsel performs the functions set forth in these 

11 rules as directed by disciplinary counsel. ELC 2.9 (a). 
12 

13 
b. Appoinbnent and Term of Office. "The Board of Governors, upon the 

14 recommendation of the Chief Disciplinary Counsel, appoints adjunct disciplinary counsel from 

15 among the active members of the Association, who have been active or judicial Association 

16 
members for at least seven years and have no record of disciplinary action as defined in these 

17 
rules. "ELC 2.9 (b). 

18 

19 63. Removal of Appointees. The power to appoint is also the power to remove. ELC 

20 2.10 provides: 

21 

22 

23 

The power granted by these rules to any person, committee, or board to make any 
appointment includes the power to remove the person appointed whenever that person 
appears unwilling or unable to perform his or her duties, or for any other cause, and to 
fill the resulting vacancy. 

24 

25 
64. Thus, it is the person who appoints, not those who may have played a role in the 

26 appointment, who has the right to remove. 

27 
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65. Disciplinary Selection Panel. 

a. Function. ELC 2.2 (e) Disciplinary Selection Panel. "The Disciplinary Selection 
3 
4 Panel makes recommendations to the Board of Governors for appointment, reappointment, and 

5 removal of Disciplinary Board members, hearing officers, chief hearing officer, and Conflicts 

6 Review Officers." 

7 

8 
b. Appointment. "The Panel is appointed by the Supreme Court, upon the 

9 recommendation of the Board of Governors, shall include a Board of Governors member who 

10 serves as its chair, and should include, without limitation, one or more former Chairs of the 

11 Disciplinary Board, one or more current or former hearing officers, and one or more former 
12 

nonlawyer members of the Disciplinary Board. n ELC 2.2 (e). 
13 

14 66. Hearing Officers. Hearing officers for the WSBA Disciplinary Process are selected 

15 under ELC 2.5. 

16 
67. Function of Hearing Officers. " Function. A hearing officer to whom a case has been 

17 
assigned for hearing conducts the hearing and performs other functions as provided under these 

18 

19 rules. 

20 68. Appointment. "The panel the Supreme Court, upon recommendation of the Board of 

21 
Governors in consultation with the Disciplinary Selection Panel, appoints hearing officers to the 

22 
23 hearing officer list. The list should include as many lawyers as necessary to carry out the 

24 provisions of these rules effectively and efficiendy." ELC 2.2 (e). 

25 

26 

27 

69. Hearing Officer List. The hearing officer selection panel makes recommendations to 

the Board of Governors for appointment, reappointment, and removal of hearing officers. The 
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1 panel is appointed by the Board of Governors and includes, but is not limited to, a Board of 
2 

Governors member who serves as its chair, one or more former Chairs of the Disciplinary Board, 
3 

4 and one or more former nonlawyer members of the Disciplinary Board. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

10. Hearing Officers serve without pay, except for the Chief Hearing Officer. 

Chief Hearing Officer 

11. The Chief Hearing Officer is appointed by the Board of Governors. ELC 2.S(t). 

(e) Chief Hearing Officer. 

(1) Appointment. 

The Supreme Court, upon recommendation of the Board of Governors in consultation 
with the Disciplinary Selection Panel appoints a chief hearing officer for a renewable 
term of two years. The person appointed as chief hearing officer must meet the 
qualifications for hearing officers set forth in paragraph (b) above, have significant 
experience in the adjudication of contested matters, and have substantial administrative 
and managerial skills. If the chief hearing officer position is vacant or the chief hearing 
officer has recused or been disqualified from a particular matter, the Chair may, as 
necessary, perform the duties of chief hearing officer. 

Hearing Officers ELC 2.5 

72. Hearing Officers are provided for in ELC 2.5. 

(a) Function. A hearing officer to whom a case has been assigned for hearing 
conducts the hearing and performs other functions as provided under these rules. 

(b) Qualifications. A hearing officer must be an active member of the Association, 
have been an active or judicial member of the Association for at least seven years, 
have no record of public discipline, and have experience as an adjudicator or as an 
advocate in contested adjudicative hearings. 

(c) Appointment. The Supreme Court, upon recommendation of the Board of 
Governors in consultation with the Disciplinary Selection Panel, appoints hearing 
officers to the hearing officer list. The list should include as many lawyers as 
necessary to carry out the provisions of these rules effectively and efficiently. 

(d) Terms of Appointment. Appointment to the hearing officer list is for an initial 
period of two years, followed by periods of four years. Reappointment is in the 
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discretion of the Supreme Court upon recommendation of the Board of Governors in 
consultation with the Disciplinary Selection Panel. A hearing officer may continue to 
act in any matter assigned before his or her term expires. On the recommendation of 
the Board of Governors in consultation with the Disciplinary Selection Panel, the 
Supreme Court may remove a person from the list of hearing officers. 

Discipllnary Board ELC 2.3 

73. ELC 2.3 pertains to the Disciplinary Board. 

(a) Function. The Board performs the functions provided under these rules, 
delegated by the Supreme Court, or necessary and proper to carry out its duties. 

(b) Membership. 

(1) Composition. The Board consists of not fewer than four nonlawyer members, 
appointed by the Court, and not fewer than ten lawyers, appointed by the Court, 
upon the recommendation of the Board of Governors in consultation with the 
Disciplinary Selection Panel. 

(2) Qualifications. A lawyer Board member must be an Active member of the 
Association, have been an Active or Judicial member of the Association for at least 
five years, and have no record of public discipline. 

74. Make up of the DiscipUnary Board. The Disciplinary Board is made up of fourteen 

members, ten lawyers appointed by the Board of Governors and four non-lawyers appointed by 

the Supreme Court. Two of the lawyers serve as chair and vice-chair, respectively, of the 
18 

19 Disciplinary Board; the other twelve members break into four Review Committees, each 

20 consisting of two lawyers and one non-lawyer. ELC 2.3 (b)(I). 

21 
75. On review, the Board may adopt, modify, or reverse the findings, conclusions, or 

22 
23 recommendation of the hearing officer or panel. ELC 11.12( d). 

24 76. The Board has the power to comes up with its own findings and conclusions so as to 

2S sustain the recommendation or decision of the hearing officer. 
26 

27 
77. The Review Board and Disciplinary Counsel breach what procedural protections there 
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1 are within the context of the Washington Lawyer Discipline System Rules by using the 

2 
Disciplinary Board to correct the work and decisions of the Hearing Officers and so as to ensure 

3 
4 that the Supreme Court has a record which will sustain appellate review. ELC 11.12 (d). 

5 78. The Disciplinary Board is assisted by WSBA staff (independent from the staff that 

6 supports the Office of Disciplinary Counsel), including Assistant General Counsel. 

7 

8 
79. Such Assistant General Counsel also "serves as Counsel to the Disciplinary Board and 

9 a Clerk to the Disciplinary Board. " 

10 80. The Disciplinary Board is supposed to serve as an appellate court in the lawyer 

11 disciplinary system, hearing appeals of hearing officer decisions, reviewing all hearing officer 
12 

recommendations for suspension or disbarment, and approving or disapproving proposed 
13 

14 stipulations to resolve disciplinary proceedings by suspension or disbarment. 

81. This conduct lacks impartiality. 15 

16 

17 
82. The impartiality of the conduct is compounded by the fact that the Disciplinary Board 

is a participant in each decision to prosecute an attorney. 
18 

19 83. If the Disciplinary Board determines a lawyer is to be suspended or disbarred, the 

20 determination is automatically reviewed by the Washington Supreme Court; the Court may also, 

21 
in its discretion, accept review of other actions of the Disciplinary Board. 

22 

23 
84. Washington Lawyer Discipline System" 'actions' include both disciplinary 

24 'sanctions' (which result in a permanent public disciplinary record) and admonitions (which 

2S result in a temporary public disciplinary record generally retained for only five years)." 
26 

85. Disciplinary sanctions are, in order of increasing severity, reprimands, suspensions, 
27 
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1 and disbarments. 

2 

3 
86. A spreadsheet showing the power of the WSBA over all of the people selected to 

4 perform functions of the Discipline System is described below. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Person or Group 

Board of Governors (BOG) 

Executive Director 

Disciplinary Selection Panel 

Chief Disciplinary Counsel 
ELC 2.8 (b) 

Authority to Appoint 

WSBA Members 

BOG 

Recommendation of the 
Board of Governors 

Executive Director 
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limitation, one or more 
former Chairs of the 
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more current 
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and one or more former 
nonlawyer members of the 
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l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Disciplinary Counsel 
ELC 2.8 (b) 

Executive Director 

Special Disciplinary Counsel Executive Director 
ELC2.8 (b) 

Chief Hearing Officer 
ELC 2.5 (e)(l) 

Hearing Officers 
ELC2.5 

Recommendation of the 
Board of Governors 

Recommendation of the 
Board of Governors 
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In consultation with the Chief 
Disciplinary Counsel, selects 
and employs suitable 
members of the association as 
disciplinary counsel, in a 
number to be determined by 
the executive director. 
Special disciplinary counsel 
may be appointed by the 
Executive Director whenever 
necessary to conduct an 
individual investigation or 
proceeding 

The Supreme Court, upon 
recommendation of the Board 
of Governors in consultation 
with the 
Disciplinary Selection Panel 
appoints a chief hearing 
officer for a renewable term 
of two years. 

The Supreme Court, upon 
recommendation of the Board 
of Governors in consultation 
with the Disciplinary 
Selection Panel, appoints 
hearing officers to the hearing 
officer list. The list should 
include as 
many lawyers as necessary to 
carry out the provisions of 
these rules effectively and 
efficiently. 
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Disciplinary Board 
ELC2.3 

Review Committees 
ELC2.4 

Recommendation of the 
Board of Governors 

Chair of Disciplinary Board 

Appointed by the Court, 
upon the recommendation of 
the Board of Governors in 
consultation with the 
Disciplinary Selection Panel. 
(2) Qualifications. A lawyer 
Board member must be an 
Active member 

The Chair appoints three or 
more review committees of 
three members each from 
among the Board members. 
Each review committee 
consists of two lawyers and 
one nonlawyer. The Chair 
may reassign members 
among the several 
committees on an interim or 
permanent basis. The Chair 
does not serve on a review 
committee. 

Washington Lawyer Discipline System 
Operates from the Offices of the WSBA 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 
87. WSBA Office of Disciplinary Counsel operates from within the offices of the WSBA 

in Downtown Seattle, King County, Washington. 
20 

21 88. The WSBA Washington Lawyer Discipline System is not physically or legally separate 

22 from the WSBA. 

23 
89. The Washington Lawyer Discipline System persons in sharing space and staff at the 

24 

25 offices of the WSBA are in constant contact with officers and employees of the WSBA who do 

26 not perform disciplinary functions. 

27 
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1 90. Discipline System Hearings by Hearing Officers take place in the Offices of the 

2 

3 

4 

WSBA and elsewhere as instructed by hearing officers assigned to complaints against lawyers. 

91. The Disciplinary Board and the Review Committees conduct their meetings in the 

5 Offices of the WSBA. 

6 

7 

8 

9 

92. The staffing and space for the Disciplinary Board and the Review Committees is 

provided by the WSBA at and within the Offices of the WSBA and elsewhere. 

93. Staff, supposedly relegated to the Washington Lawyer Discipline System, mix on a 

10 daily basis or whenever both are present at the offices of the WSBA with other staff of the 

11 WSBA, its officers and the Board of Governors and its members. 
12 

13 

14 

15 

16 

94. The Disciplinary Board conducts its hearings in the Offices of the WSBA. 

The Washington Lawyer Discipline System and 
Plaintiff's Constitutional Rights - Introduction 

95. The WSBA Washington Lawyer Discipline System is in violation of Plaintiff's rights of 

17 Procedural Due Process of Law under the Fifth and Fourteenth Amendments to the United 

18 States Constitution. 

19 
96. The WSBA Washington Lawyer Discipline System is in violation of Plaintiff's rights of 

20 

21 Procedural Due Process under the Washington Constitution Art. I, Section 3. 

22 Procedural Due Process: Right to a Fair Process and a Hearing 

97. The WSBA controls all aspects of the Discipline System. 23 

24 

25 
98. Anyone performing a function of the WSBA Discipline System must be a member in 

26 good standing of the WSBA. 

27 
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1 99. Anyone performing a function of the WSBA �D�i�s�~�~�p�l�i�n�e� System or selected by others to 

2 
perform functions under the WSBA Discipline System have been selected by the WSBA or one 

3 
4 might say, vetted by the WSBA. 

5 100. WSBA Conflicts .The WSBA has conflicts of interest in matters of lawyer discipline, 

6 including suspension and disbarment of the lawyer together with costs and sometimes 

7 

8 

9 

restitution. 

a. The WSBA has a conflict of interest with respect of its functions and with respect 

10 of its actions against Plaintiff. RPC 1.7. 

11 

12 

b. The WSBA has a conflict of interest with respect of the Plaintiff - on the one hand, 

it has an obligation to advance the interests of member lawyers and on the other the obligation to 
13 

14 regulate including suspension and disbarment of its members. 

15 101. WSBA controls the individuals selected to perform the functions of the System. The 

16 
bar association has the power to choose every person. This power is found in the power to 

17 
directly appoint persons to offices. This power is also found in the power to control the pool of 

18 

19 people from which the Supreme Court makes selection of persons to hold offices. That is to say, 

20 the power of the Supreme Court to appoint is constrained by the power of the BOG which 

21 
recommends appointments to the Supreme Court in consultation of the Disciplinary Panel, 

22 
23 involved in the system has its selection of people in every position. 

24 

25 

26 

27 

Procedural Due Process: Discrete Aspects of the 
Washington Lawyer Discipline System 

96. The Washington Lawyer Discipline System includes a number of discrete aspects 
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1 which either violate PlaintifFs First, Fifth and Fourteenth Amendment rights and/or in 

2 
conjunction with the system as a whole, violate Procedural Due Process or form a part of the 

3 
4 system and which tend toward violation of Plaintiff's rights. 

S 

6 

7 

8 

COUNT ONE - DECLARATORY JUDGMENT 

97. Plaintiff restates and re-alleges the preceding paragraphs as if a part of this Count. 

98. "Disbarment, designed to protect the public, is a punishment or penalty imposed on 

9 the lawyer. He is accordingly entitled to procedural due process .... " In re Ruffalo) 390 U.S. 

10 544,550 (1968), modified on other grounds, 392 U.S. 919 (1968); In re Kramer, 193 F.3d 1131, 1132 

11 (9th eire 1999). 

12 

13 
99. Defendants are in violation of the objective standards of due process which deprive 

14 Plaintiff of his rights to due process under the First, Fifth and Fourteenth Amendments to the 

15 United States Constitution now and in future proceedings of the WSBA Disciplinary Function. 

16 

17 
100. Plaintiff's rights of procedural due process under the Fourteenth Amendments to the 

United States Constitution are subjected to violation by virtue of the WSBA Washington Lawyer 
18 

19 Discipline System described above and by virtue of the actions of the Defendants in their 

20 individual capacities individually, and in concert, under color of state law in the continued 

21 
pursuit of the WSBA Washington Lawyer Discipline System. 

22 

101. Said due process violations are continuing and prospective. 
23 

24 

2S 

26 

102. Plaintiffhas no adequate remedy other than the judicial relief sought herein. 

103. Pursuant to RCW Ch. 7.24, Plaintiff is entided to declaratory and injunctive relief 

herein before pled. 
27 
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COUNT TWO - VIOLATION OF PLAINTIFFS RIGHTS OF 
PROCEDURAL DUE PROCESS OF LAW 

Fifth and Fourteenth Amendments and 
Washington Constitution Art. I, Section 3 

Discipline System 

104. Plaintiff restates and re-alleges the preceding paragraphs as if a part of this Count. 

105. The Fifth and Fourteenth Amendment to the United States Constitution provides 

8 that "no State shall ... deprive any person of life, liberty, or property, without due process of law." 

9 
106. The Supreme Court has interpreted [this] .•. clause[] of the Constitution as giving 

10 
rise to a couple of doctrines, substantive due process and procedural due process. 

11 

12 107. Substantive due process concerns whether the government has an adequate reason for 

13 taking away a person's life, liberty or property. Procedural due process, which is my focus, 

14 
concerns whether the government has followed adequate procedures in taking away a person's 

15 
16 life, liberty or property. 

17 108. As shown by the facts of this case as related above, the Washington Lawyer Discipline 

18 System does not provide adequate procedures for the deprivation of Plaintiff's right to practice 
19 

law which Defendants acting in their official capacities seek to impose on Plaintiff. 
20 

21 109. There are those whom the WSBA selects direcdy. And there are who are put on lists 

22 and then selected by the Supreme Court, but, the supreme court does not have control who is 

23 selected to go onto the group from which the court makes its selections. Everyone who is 
24 

selected is vetted by the WSBA 
2S 

26 110. Defendants in their individual capacities are responsible for the WSBA Washington 

27 
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1 Lawyer Discipline System, and acting under the color of state law violate the constitutional rights 

2 
of Plaintiff in violation of the due process clause of the Fourteenth Amendment to the United 

3 
States Constitution. 

4 

5 111. As a result of Defendants conduct, Plaintiff has been injured and has suffered 

6 damages. 

7 

8 

9 

10 

11 

12 

13 

COUNT THREE -VIOLATION OF PLAINTIFF'S RIGHTS 
TO PROCEDURAL DUE PROCESS OF LAW 

Fifth and Fourteenth Amendments and Washington Constitution Art. I, Section 3 
Discipline System in General and Discrete Aspects of the System 

112. Plaintiff restates and re-alleges the preceding paragraphs as if a part of this Count. 

113. There are a number of discrete aspects of the system and discrete aspects of the 

14 system is applied, which fail to meet the requirements of due process. 

15 119. These discrete aspects include but are not limited to those set out in the following 

16 paragraphs. 
17 

18 
120. There are a number of discrete aspects of the System which are themselves violations 

19 of the right to procedural due process. 

20 121. And, there are discrete aspects which add to the general fact that the System violates 

21 
procedural due process. 

22 

23 
114. Such discrete aspects are subject to the due process test found in Mathews v. Eldridg; 

24 424 U.S. 319,335 (1976). ''Under Mathews, we must balance (1) the private interest at stake, (2) 

25 the risk of an erroneous deprivation of the interest and probable value of additional procedural 
26 

27 
safeguards, and (3) the government's interest, including fiscal and administrative burdens that 
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1 the additional procedures would entail. [Id.] " Discipline of Petersen, 180 Wn.2d 768, 788, 329 

2 
P.3d 853 (2014). 

3 

4 
115. Prosecutorial Discretion. Prosecutorial discretion is only exercised in relation to a 

5 grievance filed by a private party. "Any person or entity may file a grievance against a lawyer 

6 who is subject to the disciplinary authority of this jurisdiction. ELC 5.1 (a). 

7 

8 
116. Under ELC 5.3 (a) "[ d]isciplinary counsel must review and may investigate any 

9 alleged or apparent misconduct by a lawyer and any alleged or apparent incapacity of a lawyer to 

10 practice law, whether disciplinary counsel learns of the misconduct by grievance or otherwise. If 

11 there is no grievant, disciplinary counsel may open a grievance in the name of the Office of 
12 

13 

14 

15 

16 

17 

Disciplinary Counsel. " 

117. ELC 5.3 (a) limits the scope of discipline counsel investigation. 

118. Discipline Counsel does not limit itself to the grievance but at times uses the 

grievance as an excuse to monitor the conduct of a respondent so as to find a violation beyond 

that described or related to the perimeters of the grievance. 
18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

119. DiscipHnary Counsel and the Review Committees. ELC 5.7 (c) and (d) provide: 

( c) Report in Other Cases. Disciplinary counsel must report to a review committee 
the results of investigations except those dismissed or diverted. The report may 
include a recommendation that the committee order a hearing or issue an advisory 
letter or admonition. 

(d) Authority on Review. In reviewing grievances under this rule, a review 
committee may: 

(1) dismiss the grievance; 

(2) affirm the dismissal; 

(3) dismiss the grievance and issue an advisory letter under rule 5.8; 
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1 (4) issue an admonition under rule 13.5; 

2 (5) order a hearing on the alleged misconduct; or 

3 (6) order further investigation as may appear appropriate. 

4 120. Review Committees decide whether a matter is to go to hearing. Thus, the Review 

5 Committees and their members are part of the prosecution. Not only are comuiittee members 

6 

7 
part of the prosecution, they are members of the Disciplinary Board. The work the Disciplinary 

8 Board is thus tainted. 

9 121. This unfairness is made worse by the fact that the Disciplinary Board is allowed to 

10 amend or rewrite findings of fact, conclusions of law and hearing officer recommendation. 
11 

12 

13 

122. This amending and or rewriting is assisted by a Disciplinary Counsel. ELC 

123. Three Review Committees. Three are as many as three review committees. The 

14 members of each review committee are members of the Disciplinary Board. As a result each 

15 
member of the Disciplinary Board is inclined to support the prosecution decisions of other 

16 
Disciplinary Board members. 

17 

18 129. Hearing Officers. There are vast differences among hearing officers as to 

19 competence, experience, judicial temperament, etc. For example, individuals on the hearing 

20 

21 
officer list may have vast litigation and experience whereas other individuals have no more 

22 experience that of a lawyer working in a county prosecuting attorney's office doing nothing much 

23 more than child-support enforcement. 

24 130. Hearing officers are inadequately trained to act as fair and impartial hearing officers. 
2S 

26 

27 

131. Not all hearing officers understand the trial process and the rules of evidence. 

132. Hearing officers allow hearsay testimony and do not understand the rules of evidence 
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1 as to hearsay testimony. 

2 

3 

4 

133. Hearing officers do not understand that accused attorneys have a right to confront 

witnesses. 

5 134. Hearing officers engage in improper conduct during hearings subjecting themselves to 

6 threats by disciplinary counsel that counsel might seek a new hearing and a new hearing officer. 

7 
Hearing officers overcome such threats by ruling in favor of the WSBA and disciplinary counsel. 

8 

9 
135. Hearing officers do not understand the meaning of standards of proof and how they 

10 are to be applied. 

11 

12 

13 

14 

136. Hearing officers do not know how to prepare proper Findings ofF act and Conclusions 

of Law with respect of their decisions. 

137. Hearing officers impose penalties such as restitution even though the WSBA and its 

15 disciplinary counsel have not sought such penalties. 

16 
138. Hearing officers rely on the Disciplinary Board to correct their mistakes and 

17 
shortcomings. 

18 

19 139. Hearing officers are supervised by a Chief Hearing Officer, who assigns cases to the 

20 hearing officers, provides training for the hearing officers, and monitors their performance. An 

21 
Assistant General Counsel provides staff support to the Hearing Officer Panel. 

22 

23 
140. Hearing officers may seek the advice of the Chief Hearing Officer regarding cases 

24 before a hearing officer. 

25 

26 

27 

141. Hearing officers are allowed to serve in violation of the Washington Canons of Judicial 

Conduct. 
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1 142. The Washington Lawyer Discipline System does not require hearing officers to 

2 
comply with the Washington Code of Judicial Conduct when, in fact, the Code does apply by a 

3 
reading of its own terms and the provisions of ELC 2.6( c). 

4 

5 143. Hearing officer conduct and decisions are sometimes reviewed by the Chief Hearing 

6 Officer. Because the hearing officer was selected by the Chief Hearing Officer there is a conflict 

7 

8 

9 

of interest, appearance of fairness, disqualification rules. 

144. Hearing officers have no experience or knowledge if any as to what combinations of 

10 fact and law precipitate conclusions of law at to ethical violations. 

11 124. Standard of Proof. Under the circumstances of the Washington Lawyer Discipline 
12 

System, the standard of proof should be at least" clear and convincing evidence" e.g. the standard 
13 

14 applied in physician discipline. 

15 125. "BangD. Nguyen v. Dep'tofHealth, 144 Wn.2d 516,518,29 P.3d 689 (2001) (holding 

16 that a medical license constitutes a property interest and that due process requires clear and 
17 

convincing evidence before revocation)." Hardee v. DSHS) 172 Wn.2d 1, 9 256 P.3d 339 (2011). 
18 

19 The Hardee court went on to say: "However, not all occupations require an identical personal 

20 investment and not all state-granted credentials constitute a professional license. " Id. 

21 
126. Expert Witnesses. Under Eriks v. Denver, 118 Wn.2d 451, 824 P.2d 1207 (1992), it 

22 

23 was held that whether an attorney's conduct violated the rules of professional conduct is a 

24 question of law. The trial court may properly disregard expert testimony containing conclusions 

25 of law. Eriks, 118 Wn.2d at 457-58. In MatterofPfefer., 201,327-9,7 (Wash. 2-26-2015) ("In 

26 

27 
Burtch, we held that a hearing officer may properly refuse to qualify witnesses as experts if those 
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1 witnesses lack the ability to assist the trier of fact. In re Disciplinary Proceeding Against Burtch, 162 

2 
Wn.2d 873, 890,175 P.3d 1070 (2008)"). 

3 

4 
127. As a result of the expert witness rule, the decision of law as to violation of a rule is 

5 entirely in the hands of the WSBA and Discipline Counsel and the Hearing Officer. 

6 

7 

8 

9 

128. Due process vagueness. The System does not require that the rules under which 

lawyers are disciplined must not be so vague as to deny due process of law. 

129. Vagueness is justified or excused by reasoning that despite uncertainty about the rule 

10 in question, discipline for violation must be imposed in order to protect the public and to 

11 preserve confidence in the legal system. 
12 

13 
130. Wasbington Supreme Court has imposed certain rules and practices regarding the 

14 appeal of discipline cases against lawyers which, in essence, direct the attorney discipline 

15 decisions of the Supreme Court: 

16 

17 
a. Hearing Officer actions. The court gives great weight to the hearing officer's 

evaluation of the credibility and veracity of witnesses. But the Disciplinary Board has the power 
18 

19 and does amend hearing officer findings. 

20 b. The Court says, "we give considerable weight to the hearing officer's findings of 

21 
fact." Discipline Marshall, 160 Wn.2d 317, 329-30, 157 P.3d 859 (2007). 

22 

23 
c. Disciplinary Board. "We do 'not lightly depart from recommendations shaped by 

24 [the] experience and perspective' of the disciplinary board." In re Disciplinary Proceeding Against 

25 Noble, 100 Wn.2d 88, 94, 667 P.2d 608 (1983). 

26 
d. The Court says that "[ a ]lthough this court maintains ultimate responsibility for 

27 
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1 determining the nature of attorney discipline, we will adopt the board's recommendation "unless 

2 
we are able to articulate specific reasons for adopting a different sanction." Id. 

3 
at 95." Discipline olKamb, 177 Wn.2d 851, 864, 305 P.3d 1091 (2013). decision of the Court is 

4 

5 dictated by the actions of the hearing officer and or the Disciplinary Board. 

6 

7 

8 

e. Sanctions. Sanctions in attorney discipline matters are determined by the Court 

as provided in the American Bar Association's Standards for Imposing Lawyer Sanctions (1991 & 

9 Supp.1992). Discipline olBall, 180 Wn.2d 821, 834, 329 P.3d 870 (2014). Again, the Court has 

10 deferred to others for the decision the Court should make, is required to make. Again, a fair 

11 hearing is denied. 
12 

13 
131. A lawyer subject to discipline, cannot expect, as he has a right to expect, that he will 

14 receive a fair hearing on his rightful appeal to the Supreme Court, when the Court takes the 

15 position it will defer to others in the system who have made their decisions about the appeal and 

16 by doing so has all but prejudged and determined the appeal. 
17 

18 

19 

20 

21 

22 

23 

24 

25 

132. Plaintiff is injured and deprived of his rights and is damaged thereby. 

COUNT FOUR - VIOLATION OF PLAINTIFF'S RIGHTS TO 
PROCEDURAL DUE PROCESS OF LAW 

Violation of Plaintiff's Rights under the Fifth and Fourteenth Amendments 
and Washington Constitution Art. I, Section 3 

Recent Actions ofDiscipHnary Counsel 

159. Plaintiff restates and re-alleges the preceding paragraphs as if a part of this Count. 

160. Plaintiff, on September 11,2014, was retained by Verdelle G. O'Neill, a resident of 

26 Spokane Valley, Washington. 

27 
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1 161. On September 23, 2014, Cheryl Rampley, a niece-in-Iaw of Verde lIe G. O'NEILL, 

2 

3 

4 

tiled a grievance with the WSBA against Plaintiff. 

162. The date the WSBA prepared an cc Acknowledgment that We Have Received a 

5 Grievance" on September 29,2014. 

6 

7 

8 

9 

10 

163. Plaintiff received the C. Rampley grievance along with the "Acknowledgment that We 

Have Received a Grievance" from the WSBA on October 1,2014. 

164. Plaintiff responded to the grievance on October 27, 2014. 

136. On November 21, 2014, Plaintiff received a letter dated November 18, 2014 from 

11 Kevin Bank, Managing Disciplinary Counsel, that he had "been assigned to complete this 

investigation. " 
12 

13 

14 165. That same day, November 21,2014, Plaintiff received a copy of Ms. Rampley's 

15 response to Plaintiff's response of October 27,2014. 

16 

17 

18 

166. Plaintiff responded to the Rampley response on November 23,2014. 

167. By letter dated December 18, 2014, Kevin Bank, Managing Disciplinary Counsel 

19 forwarded correspondence dated December 8, 2014. 

20 168. On December 25, 2014, Plaintiff'responded to the Rampley correspondence of 

21 
December 8, 2015. 

22 

23 
169. On March 12, 2015, Plaintiff commenced an action in United States District Court for 

24 the Western District of Washington against WSBA and various officers and the justices of the 

25 Washington Supreme Court, Cause No. 2:15-cv-0037S-JLR. (Eugsterv. WSBA). 

26 
170. The subject of the action is the constitutionality of the Integrated Bar, the WSBA, 

27 
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1 under the First and Fourteenth Amendments to the United States Constitution. 

2 
171. The complaint and summons in Eugster". WSBA were sent to Defendants in the 

3 
action. 

4 

5 172. Defendants accepted service and lawyers appeared for the various defendants on or 

6 about April 2, 2015. 

7 

8 
173. WSBA Discipline Counsel who are Defendants in this action were and are aware of 

9 Eugster v. WSBA. 

10 174. Shortly after the filing of the complaint, on April 3, 2015, Vanessa Norman, an 

11 investigator for the WSBA, informed Plaintiff that she had been assigned to investigate the 
12 

13 

14 

15 

16 

17 

18 

complaint. 

175. Plaintiff recalls meeting with Ms. Nonnan at his office on or about April 13, 2015. 

176. By letter dated April 21, 2015, Francesea D'Angelo, Disciplinary Counsel, advised 

that she had been assigned to complete the investigation. 

177. On April 22, 2015, Plaintiff, via email, provided materials concerning PlaintifFs 

19 representation ofVerdelle g. O'Neill. 

20 178. OnJuly 22, 2015, Plaintiff responded to a letter dated July 14, 2015 from Ms. 

21 
D' Angelo requesting more information regarding Plaintiff's services to Mrs. 0 'Neill. 

22 

23 
179. On September 25,2015, Plaintiff responded to a letter dated September 22, 2015 

24 requesting further information from Plaintiff. 

25 

26 
180. By letter dated October 20', 2015 from Ms. D'Angelo asked for more information. 

181. Plaintiff answered the letter by his letter dated October 22, 2015. 
27 
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1 182. Plaintiff provided Kevin Bank with considerable material concerning Plaintiff's efforts 

2 

3 

4 

for Mrs. O'Neill on December 25,2014. 

183. It was not until after the filing Plaintiff's complaint against the WSBA, its officers and 

5 the justices of the Washington Supreme Court in March 2015 that Plaintiff was told by Vanessa 

6 Norman that an investigation had been started against Plaintiff. 

7 

8 
184. Plaintiff believes that the investigation launched when Ms. Norman advised of the 

9 investigation was the beginning of a process by which the WSBA acted in retaliation of Plaintiff 

10 for having brought Eugsrer v. WSBA in March, 2015. 

11 

12 

185. The WSBA's change of heart regarding the grievance by Ms. Rampley only came 

about as a result of the complaint by Plaintiff in Eugter v. WSBA. 
13 

14 

15 

16 

17 

18 

186. Verdelle G. O'Neill died in Spokane, Washington on August 18, 2015. 

187. The actions of the WSBA regarding the Rampley grievance have caused Plaintiff 

injury. 

188. On November 5, 2015 , by letter dated November 3, 2015, Plaintiff was notified by 

19 Defendant D'Angelo that she was going to ask a Review Committee to order the matter 

20 (Rampley grievance) to hearing. 

21 

22 
189. The bar letter of Defendant D'Angelo to the Review Committee includes false 

23 statements as to Plaintiff's conduct and fails to inform the Review Committee of conflicting 

24 material statements. 

25 

26 
190. Defendant D'Angelo has asked the Review Committee to order the matter to hearing. 

191. As a result of Defendants conduct, Plaintiff suffered injury and damages. 
27 
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COUNT F1VE -VIOLATION OF PLAINTIFF'S 
FIRST AMENDMENT RIGHTS AND RIGHTS UNDER WASHINGTON 

CONSTITUTION ART. I, SECTION 4 

192. Plaintiff restates and re-alleges the preceding paragraphs as if a part of this Count. 

193. Plaintiffhas a First Amendment right to petition the court in Euurer v. WSBA. 

194. Plaintiffhas a right under Wash. Canst. Art. I, Section 4 to petition the court in 

Eugster v. WSBA. 

195. Plaintift's right to petition is guaranteed by the First Amendment to the United States 

10 Constitution, which specifically prohibits Defendants from abridging "the right of the people ... to 

11 petition the Government for a redress of grievances." 
12 

13 
196. Plaintiff's First Amendment rights are being violated by Defendants' efforts to 

14 retaliate against Plaintiff because he brought Eugster v. WSBA. 

15 197. As a result of Defendants conduct, Plaintiff has been injured and has suffered 

16 

17 

18 

19 

20 

21 

22 

23 

damages. 

COUNT SIX - INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS 

Plaintiff restates and re-alleges the preceding paragraphs as if a part of this Count. 

198. Defendants are intentionally acting to injure Plaintiff by bringing discipline 

proceedings against Plaintiff in response to Plaintiff having brought EuUter v. WSBA et ale 

199. Defendants have intentionally and unlawfully violated Plaintiff's right of personal 

24 liberty. 

25 

26 

27 

200. As a result of Defendants conduct, Plaintiffhas suffered damages. 

COUNT SEVEN -NEGLIGENCE 
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201. Plaintiff restates and re-a1leges the preceding paragraphs as if a part of this Count. 

202. Defendants have a duty to Plaintiff not to use the Washington Lawyer Discipline 

System as a means of causing injury and distress to Plaintiff. 
4 

5 203. Defendants have a duty to Plaintiff not to use the Washington Lawyer Discipline 

6 System as a means of interfering with Plaintiff's rights to practice law and to serve his clients. 

7 

8 
204. However, Defendants have, in fact, used the System to injure and cause Plaintiff 

9 stress and emotional injury by their breaches of their duties to Plaintiff and have caused injury 

10 and distress to Plaintiff. 

11 

12 

13 

14 

15 

16 

17 

18 

20S. As a result of Defendants conduct, Plaintiff has suffered damages. 

Plaintiff requests that all issues triable jury be triable by a jury. 

REQUEST FORRELmF 

WHEREFORE, Plaintiff, respectfully seeks the following relief: 

1. Entry of judgment declaring that the WSBA Washington Lawyer Discipline System is 

19 unconstitutional, in violation of Plaintiff's rights, privileges, and/or immunities secured to him 

20 by the Fifth and Fourteenth Amendment and under 42 U.S.C. § 1983; 

21 

22 
2. Entry of preliminary and permanent injunctions against Defendants prohibiting the use 

23 of the WSBA Washington Lawyer Discipline System unless and until it is changed to properly 

24 safeguard the Fifth and Fourteenth Amendment rights of Plaintiff; 

25 

26 

3. This Court should grant such "further relief based on the judgments herein as necessary 

and! or proper to enforce its declaratory judgments and determinations"; 
27 

28 COMPLAINTFOR DECLARATORY RELIEF, INJUNCTION, 
DAMAGES FOR DEPRIVATION OF CIvIL RIGHTS AND 
DAMAGES FOR PERSONAL INJURY - 36 

Eugster Law Office PSC 
2418 West Pacific Avenue 

Spokane, Washington 99201-6422 
(509) 624-5566/ Fax (866) 565-2341 

eugster@eugsterlaw.com 

Case 2:15-cv-00352-TOR    Document 17-1    Filed 05/31/16



Case 2:15-cv-00352-TOR Document 1 Filed 12122/15 

1 4. Award damages against Defendants jointly and severally in the sum to be determined by 

2 

3 

4 

these proceedings for injuries suffered by Plaintiff; 

s. Award punitive damages against Defendants sufficient to punish them and to deter 

5 further wrongdoing; 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

23 

24 

2S 

26 

27 

6. Award PlaintiffEugster his costs, expenses, and attorneys' fees in accordance with law, 

including 42 U.S.C. § 1988; and 

7. Award Plaintiff such further relief as is just and equitable. 

December 22, 201S. 

Respectfully submitted, 

EUGSTER LAW OFFICE PSC 

Stephen K. Eugster, WSBA # 2003 
2418 West Pacific Avenue 
Spokane, Washington 99201-6422 
(509) 624-5566/ Facsimile (866) 565-2341 
eugster@ eugsterlaw.com 
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1 Stephen Kerr Eugster 
2 WSBA#2003 

eugster@eugsterlaw.com 
3 Eugster Law Office PSC 

2418 West Pacific Avenue 
4 Spokane, Washington 99201-6422 
5 Telephone: +1.509.624.5566 

Facsimile: +1.866.565.2341 
6 Attorney for Plaintiff 

7 

8 

9 
UNITED STATES DISTRICT COURT 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

EASTERN DISTRICT OF WASHINGTON 

STEPHEN KERR EUGSTER, . ) 
) 

Plaintiff, ) 
vs. ) 

) 
PAULA LlmEWOOD, Executive Director, ) 
Washington State Bar Association (WSBA), in ) 
her official capacity; DOUGLAS J. ENDE, ) 
Director of the WSBA Office of Disciplinary ) 
Counsel, in his official capacity; FRANCESCA ) 
DIANGELO, Disciplinary Counsel, WSBA ) 
Office of Disciplinary Counsel, in her official ) 
capacity, ) 

) 
Defendants. ) 

) 
-------------------------------

No. 2:15-CV-003S2-SAB 

AMENDED AND RESTATED 
COMPLAINT FOR DECLARATORY 
RELIEF AND INJUNCTION 

Plaintiff, Stephen Kerr Eugster,l amends and restates his complaint herein,2 and alleges: 

1 Sometimes referred to as II Eugster. II 

27 2 CR 15(a): "A party may amend the party's pleading once as a matter of course at any 
28 time before a responsive pleading is served is served ...• " 
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I NTRODUClJON 

This case concerns the civil rights of Plaintiff protected by 42 U.S.C. § 1983, the First and 

3 Fifth Amendments to the United States Constitution, and Washington State Constitution Art. I, 

4 Section 1 and Section 2. Plaintiff seeks declaratory judgments by the court declaring the WSBA 

5 Washington Lawyer Discipline System unconstitutional because (1) the Discipline System does 

6 not pass strict scrutiny and because (2) the Discipline System, the System itself, violates a 

7 lawyer's right to due process of law. 

8 Eugster seeks an injunction enjoining the Defendants or some of them, from application 

9 of the WSBA Washington lawyer Discipline System to him, and in furtherance of the court's 

10 determinations that the DisCipline System is unconstitutional. 

11 

12 

13 

NATURE OF THE CLAIMS 

1. Civil Rights Act. Under 42 U.S.C. § 1983, every person who, under color of state law, 

subjects any citizen of the United States to the deprivation of IIrights, privileges, or immunities 
14 

15 
secured by the Constitution and laws,lI shall be liable to the injured party. 

16 2. Declaratory Relief. This civil rights action seeks declaratory relief and action in 

17 furtherance of declaratory relief to redress and prevent Defendants from deprivation of 

18 Plaintiffs rights of procedural due process of law under the Fifth and Fourteenth Amendments 

to the United States Constitution by practices and policies of Defendants acting under color of 
19 

state law. 
20 

21 3. Injunctive Relief. This civil rights action seeks Injunctive relief to prevent Defendants 

22 from deprivation of Plaintiff's rights of procedural due process of law under the Fifth and 

23 Fourteenth Amendments to the United States Constitution by practices and policies of 

24 Defendants acting under color of state law. 

2S JURISDICTION AND VENUE 

26 
4. Plaintiff brings this civil rights lawsuit pursuant to the First, Fifth and Fourteenth 

27 Amendments to the United States Constitution. Because this action arises under the 
28 
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1 Constitution and laws of the United States, this Court has jurisdiction pursuant to 28 U.S.C. § 

2 1331. 

3 
5. This is also an action under the Civil Rights Act of 1871, specifically 42 U.S.C. § 1983, to 

4 
redress the deprivation, under color of state law, of rights, privileges, and immunities secured 

5 to Plaintiff by the Constitution of the United States, particularly the First, Fifth and Fourteenth 

6 Amendments thereto. The jurisdiction of this Court, therefore, is also invoked under 28 U.S.C. § 

7 1343(a)(3), (4). 

8 
6. This is also a case of actual controversy because Plaintiff seeks a declaration of his 

9 
rights under the Constitution of the United States. Under 28 U.S.C. §§ 2201 and 2202, this 

10 

11 

12 

13 

14 

15 

Court may declare the rights of Plaintiff and grant further necessary and proper relief, 

including injunctive relief, pursuant to Fed. R. Clv. P. 65. 

7. Venue is proper in this Court pursuant to 28 U.S.C. § 1391(b) because it is the judicial 

district "in which a substantial part of the events or omissions giving rise to the claim 

occurred." 28 U.S.C. §§ 1391(b), 128(a). 

16 STANDING OF PLAINTIFF 

17 8. Younger Abstention Doctrine. The Younger Abstention Doctrine does not apply to this 

18 case because the WSBA and Defendants have not yet commenced a WSBA Washington Lawyer 

19 Discipline System proceeding against Plaintiff. 

20 9. U.S. Const. Art. III Standing. Article III standing is a prerequisite to this court's 

21 capacity to make a substantive determination in this case. 

22 

23 

24 

25 

26 

27 

28 

a. Plaintiff demonstrates herein the probability of future injury, causation, 

and redressability. 

b. Plaintiff establishes here in that he faces "imminent prospect of harm to 

Plaintiff from the Discipline System. The WSBA discipline office attorneys have 

obtained an order from a Review Committee of the WSBA Disciplinary Board to 

allow the WSBA to take a matter against Plaintiff to hearing. Eugster will be injured 

Amended and Restated Complaint for 
Declaratory Relief and Injunction - 3 

Eugster Law Office PSC 
2418 W Pacific Ave. 

Spokane, WA 99201-6422 
(509) 99G-911SI Fo: (866) 565-2341 

cugster@Cuptcrlaw.com 

Case 2:15-cv-00352-TOR    Document 17-1    Filed 05/31/16



Case 2:15-cv-00352-SAB Document 8 Filed 03/09/16 

1 as a result. 

2 

3 

4 

5 

6 

7 

8 

c. The use of the Discipline System against Plaintiff puts a burden on 

Plaintiffs Eugster's constitutional rights, and that enjoining its enforcement would 

redress those alleged constitutional harms. This establishes causation and 

redressability, the final two elements of standing. 

10. Ripeness. The case is ripe because the commencement of a WSBA Washington 

Lawyer Discipline System proceeding against Plaintiff is imminent as shown above and below. 

9 11. State CBse. Prior to the filing of Plaintiff's complaint herein on September 22,2015, 

10 Plaintiff flied an action in state court against Defendants (and the WSBA) claiming in part that 

11 the WSBA Washington Lawyer Discipline System violated Plaintiffs constitutional rights. The 

12 complaint was made because Plaintiff was told the Defendants were going to seek an order 

from the Review Committee ordering the matter to hearing. Eugster v. WSBA et 01., filed on 
13 

November 9, 2015, under Superior Court for the State of Washington Cause No. 15204614-9. 
14 

The court has determined to dismiss the case. An order will be presented to that effect 
15 

following the court's letter to counsel of March 3, 2016, received by Plaintiff on March 5, 2016. 
16 

The court determined that the Superior Court did not have Jurisdiction over the action because 
17 

it determined that the jurisdiction pertaining to the case had been exclUSively vested in the 

18 Washington State Supreme Court. A copy of the letter is attached as Appendix A. 

19 
PARTIES 

20 

21 17. Plaintiff, Stephen Kerr Eugster, is a citizen of the United States and a resident of 

22 Spokane County, State of Washington. 

23 

24 

25 

26 

27 

28 

a. Plaintiff was admitted to the bar of the Washington State Supreme Court 

in January 1970 when he took his attorney's oath before Justice William O. Douglas 

at the United States Supreme Court. 

b. As a member of the bar of the Washington State Supreme Court, Plaintiff 

was "admitted by the Court to all of the privileges of an Attorney and Counselor at 

Amended and Restated Complaint for 
Declaratory Relief and Injunction - 4 

EugstCr Law OBicc PSC 
2418 W Pacific Ave. 

Spokane, WA 99201-6422 
(509) 990-9115/ Faz (866) 56$.2341 

eugster@leuplerlaw.com 

Case 2:15-cv-00352-TOR    Document 17-1    Filed 05/31/16



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Case 2:15-cv-00352-SAB Document 8 Filed 03/09/16 

Law in all the Courts this State." Certificate of Admission to the Bar of the 

[Washington Supreme] Court of Stephen Kerr Eugster January 31st 1970, signed 

William W. lowry, Clerk. 

c. Plaintiff is also a duly licensed attorney under the laws of the state of 

Washington and, as required by RCW 2.48.170, is a member in good standing of the 

Washington State Bar Association (WSBA). 

12. Defendants are employed by the WSBA. 

a. The WSBA is an association created by the Washington State Bar Act, RCW 

Ch.2.48. 

b. The WSBA is headquartered in Seattle, Washington, and conducts its 

business and operations throughout the State of Washington including Spokane 

County from its offices in Seattle. 

c. The WSBA is a "mandatory" or "integrated" bar association as described in 

Keller v. State Bar 0/ California, 496 u.S. 1, 5 (1990). That is, all attorneys must join 

the WSBA and pay mandatory bar dues as a condition of practicing law in the state 

of Washington. 

d. The WSBA is currently enforcing unconstitutional practices and policies by 

the Defendants in this action complained of in this action. 

e. The WSBA is currently acting in violation of the unconstitutional practices 

and policies complained of in this action. 

13. Defendant Paula Littlewood, is the Executive Director of the WSBA. 

a. Defendant Littlewood is currently implementing and enforcing the 

unconstitutional practices and policies complained of in this action. 

b. Defendant Littlewood is currently acting in violation of the 

unconstitutional practices and policies complained of in this action. 
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c. Defendant Littlewood is a lawyer and member of the WSBA, WSBA II 

28726. 

d. Defendant Littlewood is sued in her official capacity. 

14. Defendant Douglas Ende, is the Chief Disciplinary WSBA Office of Discipline. 

a. Defendant Ende is currently implementing and enforcing the 

unconstitutional practices and policies complained of in this action. 

b. Defendant Ende is currently acting in violation of the unconstitutional 

practices and policies complained of in this action. 

c. Defendant Ende is a lawyer and member of the WSBA, WSBA ## 17141. 

d. Defendant Ende is sued in his official capacity. 

13 15. Defendant Francesca D'Angelo, is a Disciplinary Counsel of the WSBA Office of 

14 Disciplinary Counsel. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

a. Defendant D'Angelo is currently implementing and enforcing the 

unconstitutional practices and policies complained of in this action. 

b. Defendant DIAngelo is currently acting in violation of the unconstitutional 

practices and policies complained of in this action. 

c. Defendant D'Angelo is a lawyer and member of the WSBA, WSBA # 22979. 

d. Defendant D'Angelo is sued in her official capacity. 

FAqUAL ALLEGATIONS 

16. The Image of the WSBA. The regulation and discipline of Washington lawyers by 

the WSBA is to preserve and protect the image the public has of lawyers by allowing the WSBA 

to claim that it has the interests of the public as its primary interest. 

20. That is to say, a major motivation of the WSBA, of the Defendants, is the image of 

28 theWSBA. 
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1 21. It is this concern for image, which causes the WSBA and the Defendants to pursue 

2 and operate the Discipline System. 

3 
22. Disciplinary Authority. Plaintiff, as a "Iawyer admitted to practice in this jurisdiction 

4 
is subject to the disciplinary authority of this jurisdiction and these Rules for Enforcement of 

5 Lawyer Conduct" (ELC) 1.2. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

17. The term "disciplinary authority" is used and described in ELC 1.2: 

Except as provided in RPC 8.5(c), any lawyer admitted to practice in this jurisdiction 
is subject to the disciplinary authority of this jurisdiction and these Rules for 
Enforcement of Lawyer Conduct, regardless of where the lawyer1s conduct occurs. A 
lawyer not admitted to practice in this jurisdiction is also subject to the disciplinary 
authority of this jurisdiction and these rules if the lawyer provides or offers to provide 
any legal services in this jurisdiction. Disciplinary authority exists regardless of the 
lawyer1s residency or authority to practice law in this state. A lawyer may be subject 
to the disciplinary authority of both this jurisdiction and another jurisdiction for the 
same conduct. 

18. The WSBA is a single entity; a state created association. 

19. II Because the Washington Constitution prohibits creation of corporations by special act, 

16 the committee proposed that the Bar Association be created as an agency of the state. The 

17 proposed act would create lIa complete integrated (i.e., mandatory membership) Bar which is 

18 officially organized, self-governed and all inclusive. II Robert D. Welden, History of the Washington 

19 State Bar Association, WSBA Website - http://www.wsba.org/-About-WSBA/History. Robert D. 

20 Welden is a former general counsel to the WSBA. 

21 20. The WSBA does not receive funds from the State of Washington or any branch of state 

22 government (including the Washington Supreme Court). 

23 

24 

2S 

26 

27 

28 

21. The WSBA generates revenue from compelled fees by the lawyers it compels to be 

members of the WSBA including Plaintiff. 

22. The WSBA describes itself as follows: 

The WSBA both regulates lawyers under the authority of the Court and serves its 
members as a professional association - all without public funding. As a regulatory 

Euptcr Law Office PSC 
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agency, the WSBA administers the bar admission process, including the bar exam; 
provides record-keeping and licensing functions; and administers the lawyer discipline 
system. As a professional association, the WSBA provides continuing legal education 
for attorneys, in addition to numerous other educational and member-service 
activities. httD:llwww.wsba.org/About-WSBA. 

WSBA Discipline System - Operates from within the Offices of the WSBA 

23. The WSBA engages in these two functions described above from its offices in 

7 Seattle, Washington at 1325 Fourth Ave., Suite 600, Seattle, WA 98101-2539. 

8 

9 

10 

11 

24. The WSBA Office of Disciplinary Counsel operates from within the offices of the 

WSBA in Downtown Seattle, King County, Washington. 

25. The WSBA Washington Lawyer Discipline System may not even be physically separate 

from the WSBA. 
12 

13 26. It also may be the case that employees of the WSBA are shared with DiSCipline 

14 System. 

15 27. The Washington Lawyer Discipline System persons, In sharing space and staff at the 

16 offices of the WSBA, are in constant contact with officers and employees of the WSBA who do 

17 not perform disciplinary functions. 

18 
28. The primary purpose of the WSBA Executive Director is to regulate and diSCipline 

19 
member lawyers and others. 

20 

21 29. WSBA Executive Director has her offices and staff in the offices of the WSBA at 1325 

Fourth Ave., Suite 600, Seattle, Washington. 
22 

23 30. Hearings. DiSCipline System Hearings by Hearing Officers take place in the Offices of 

24 theWSBA. 

2S 31. Disciplinary Board and the Review Committees. The Disciplinary Board conducts its 

26 hearings in the Offices of the WSBA. The Review Committees conduct meetings in the Offices 

27 of the WSBA. 

28 
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1 32. The staffing and space for the Disciplinary Board and the Review Committees is 

2 provided by the WSBA at and within the Offices of the WSBA. 

3 
33. Staff supposedly relegated to the Washington Lawyer Discipline System mix on a 

4 
daily basis or whenever both are present at the offices of the WSBA with other staff of the 

5 WSBA, its officers and the Board of Governors and its members. 

6 

7 
Functional Parts of the WSBA Washington Lawyer Discipline System 

8 34. In the paragraphs which follow, the functional parts of the Discipline System will be 

9 described. 

10 35. Grievance Procedure. Under ELC3 5.1 (a) IIAny person or entity may file a grievance 

11 against a lawyer who is subject to the disciplinary authority of this jurisdiction.1I That is to say, 

12 if you are member of the WSBA, any person can file a grievance against you. 

13 

14 

15 

36. And the grievant is not limited in what he or she can grieve. 

37. Investigation. Under ELC 5.3 (a) II [d]isclplinary counsel must review and may 

investigate any alleged or apparent misconduct by a lawyer and any alleged or apparent 
16 

incapacity of a lawyer to practice law, whether disciplinary counsel learns of the misconduct by 
17 

grievance or otherwise. If there is no grievant, disciplinary counsel may open a grievance in the 
18 

name of the Office of Disciplinary Counsel.1I 

19 

20 
38. The WSBA takes the position that its investigation either as the recipient of a 

grievance or a grievance filed by disciplinary counsel is not limited to lIany alleged or apparent 
21 

misconduct of a lawyer." 
22 

23 39. Report to A Review Committee. Disciplinary counsel must report to a Review 

24 Committee (ELC 2.4) the results of investigations except those dismissed or diverted. The 

25 report may include a recommendation that the committee order a hearing or issue an advisory 

26 letter or admonition. ELC 5.7 (d). 

27 3 Rules for Enforcement of Lawyer Conduct, http://www.courts.wa.gov/court_rules-
28 /?fa=court_rules.list&group=ga&set=ELC. 
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1 40. The members of the Review Committees are members of the Disciplinary Board (ELC 

2 2.3) and represent the Disciplinary Board. ELC 2.4 (b). 

3 

4 

5 

6 

7 

41. Hearing. If the matter against a lawyer Is ordered to hearing, a hearing officer for 

the hearing of the case against the accused lawyer is selected by the Chief Hearing Officer. 

42. Hearing Officer Hearing regarding the complaint against the lawyer will take place. 

43. Post Hearing. The hearing officer will complete the case by entering into the case 

8 record Findings of Fact, Conclusions of law and Recommendation as to disCipline of the lawyer. 

9 44. Disciplinary Board. The lawyer has a right to appeal the decision of the Hearing 

10 Officer to the Disciplinary Board. ELC 11.2 (b). 

11 

12 

13 

14 

15 

16 

17 

18 

19 

45. Disdplinary Board Decision. ELC 11.12 (d) provides: 

(d) Action by Board. On review, the Board may adopt, modify, or reverse the findings, 
conclusions, or recommendation of the hearing officer. The Board may also direct that 
the hearing officer or panel hold an additional hearing on any Issue, on its own 
motion, or on either party·s request. 

46. Disciplinary Board not bound by Hearing Officer Decision. The Disciplinary Board is 

not bound by the decision of the Hearing Officer. It has the power to come up with its own 

decision. 

47. Washington State Supreme Court. Appeal to the Washington State Supreme Court. 

20 The accused lawyer has a right to appeal to the Washington Supreme Court. ELC 12.3. 

21 

22 

23 

The WSBA Controls the Selection of WSBA lawyers 

Who Perform Functions of the System 

48. WSBA Board of Governors. The Board of Governors has overall authority regarding 

24 the Discipline System. ELC 2.2 (a) provides: 

25 (a) Function. The Board of Governors of the Association: 

26 (1) through the Executive Director, provides administrative and managerial support 
to enable the Office of Disciplinary Counsel, the Disciplinary Board, review 

27 committees, and other Association staff and appointees to perform the functions 

28 
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specified by these rules; 

(2) makes appointments, removes those appointed, and fills vacancies as provided 
in these rules; and (3) performs other functions and takes other actions provided in 
these rules, delegated by the Supreme Court, or necessary and proper to carry out 
its duties. 

49. WSBA Executive Director. The WSBA Board of Governors is empowered with the 

6 selection of the WSBA Executive Director. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

a. The Executive Director serves at the pleasure of the Board of the Board of 

Governors. 

b. The Executive Director has hire/fire authority over all WSBA staff, 

including the Chief Disciplinary Counsel, Disciplinary Counsel, counsel (from 

Disciplinary Counsel), to the Disciplinary Board, and other disciplinary staff. 

c. The Executive Director evaluates the performance of WSBA staff and sets 

their salaries. 

Office of Dlsdpllnary Counsel 

50. Office of Disciplinary Counsel. The WSBA, through its control of the executive 

17 Director, has control over the Office of Disciplinary Counsel. 

18 

19 

20 

21 

22 

23 

24 

2S 

26 

27 

28 

51. Disciplinary counsel acts as counsel on all matters under these rules, and performs 

other duties as required by these rules or the Chief Disciplinary Counsel. 

52. Chief Disciplinary Counsel. ELC 2.8 (b) provides: 

(b) Appointment. The Executive Director of the Association, under the direction of 
the Board of Governors, employs a suitable member of the Association as Chief 
Disciplinary Counsel, and in consultation with the Chief Disciplinary Counsel, selects 
and employs suitable members of the association as disciplinary counsel, in a 
number to be determined by the executive director. Special diSciplinary counsel 
may be appointed by the Executive Director whenever necessary to conduct an 
individual investigation or proceeding. 

53. Chief Disciplinary Counsel is the Director of the Office of Disciplinary Counsel. 
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1 54. Defendant Douglas Ende is the WSBA Chief Disciplinary Counsel. As such he "acts as 

2 counsel on the Association's behalf on all matters under these rules (ELC rules), and performs 

3 other duties as required by these rules, the Executive Director, or the Board of Governors." ELC 

4 2.8(a). 

5 

6 

7 

8 

9 

10 

11 

12 

55. Chief Hearing Officer. The appointment of Chief Hearing Officer is governed by ELC 

2.8 (b): 

(b) Appointment. The Executive Director of the Association, underthe direction of the 
Board of Governors, employs a suitable member of the Association as Chief 
Disciplinary Counsel, and In consultation with the Chief Disciplinary Counsel, selects 
and employs suitable members of the association as disciplinary counsel, in a number 
to be determined by the executive director. Special disCiplinary counsel may be 
apPOinted by the Executive Director whenever necessary to conduct an individual 
investigation or proceeding. 

56. Additional Disciplinary Counsel. The Executive Director under the direction of the 

13 Board of Governors "and in consultation with the Chief Disciplinary Counsel, selects and 

14 employs suitable members of the association as disciplinary counsel, in a number to be 

15 determined by the executive director. ELC 2.8(b). 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

57. Special Disciplinary Counsel. ELC 2.8. 

a. Appointment of Special Dlsdplinary Counsel. The Executive Director also 

has the power to appoint special disciplinary counsel"whenever necessary to 

conduct an individual investigation or proceeding." ELC 2.8(b). 

58. Adjunct Disciplinary Counsel. ELC 2.9. 

a. Function. "Adjunct disciplinary counsel performs the functions set forth 

In these rules as directed by disciplinary counsel. ELC 2.9 (a). 

b. Appointment and Term of Office. The Board of Governors upon 

recommendation of the Chief Disciplinary Counsel appoints adjunct disciplinary 

counsel. ELC 2.9 (b) provides: 

The Board of Governors, upon the recommendation of the Chief DIsCiplinary Counsel, 
Huguet Law Office PSC 
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appoints adjunct disciplinary counsel from among the active members of the 
Association, who have been active or judicial Association members for at least seven 
years and have no record of diSciplinary action as defined in these rules. Each adjunct 
disciplinary counsel is appointed for a five year term on a staggered basis and may be 
reapPointed. 

59. Additional Disciplinary Counsel. liThe Executive Director of the Association, under 

the direction of the Board of Governors, and in consultation with the Chief Disciplinary 
6 

Counsel, selects and employs suitable members of the association as disciplinary counsel, in a 
7 

8 

9 

number to be determined by the executive director." ElC 2.8 (b). 

60. Special Disciplinary Counsel. "Special disciplinary counsel may be appointed by the 

10 Executive Director whenever necessary to conduct an individual investigation or proceeding. II 

11 ELC 2.8(b). 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

61. Adjunct Disciplinary Counsel. ELC 2.9. 

a. Function. Adjunct disciplinary counsel performs the functions set forth in 

these rules as directed by disciplinary counsel. ELC 2.9 (a). 

b. Appointment and Term of Office. liThe Board of Governors, upon the 

recommendation of the Chief Disciplinary Counsel, appoints adjunct diSCiplinary 

counsel from among the active members of the Association, who have been active 

or judicial Association members for at least seven years and have no record of 

disciplinary action as defined in these rules. IIELC 2.9 (b). 

62. Removal of Appointees. The power to appoint is also the power to remove. ELC 

2.10 provides: 
22 

23 

24 

25 

26 

27 

28 

The power granted by these rules to any person, committee, or board to make any 
appointment includes the power to remove the person appointed whenever that 
person appears unwilling or unable to perform his or her duties, or for any other 
cause, and to fill the resulting vacancy. 

63. Disciplinary Selection Panel. 

a. Function. ELC 2.2 (e) DiSciplinary Selection Panel. "The Disciplinary 
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Selection Panel makes recommendations to the Board of Governors for 

appointment, reappointment, and removal of Disciplinary Board members, hearing 

officers, chief hearing officer, and Conflicts Review Officers. II 

b. Appointment. "The Panel is appointed by the Supreme Court, upon the 

recommendation of the Board of Governors, shall include a Board of Governors 

member who serves as its chair, and should include, without limitation, one or 

more former Chairs of the Disciplinary Board, one or more current or former 

hearing officers, and one or more former nonlawyer members of the Disciplinary 

Board." ELC 2.2 (e). 

Hearing Officers 

64. Hearing Officers. Hearing officers for the WSBA Disciplinary Process are selected 

under ELC 2.5. 

14 65. Fundion of Hearing Officers. II Function. A hearing officer to whom a case has been 

15 assigned for hearing conducts the hearing and performs other functions as provided under 

16 these rules. 

17 66. Appointment. liThe panel the Supreme Court, upon recommendation of the Board of 

18 Governors in consultation with the Disciplinary Selection Panel, appoints hearing officers to the 

19 hearing officer list. The list should include as many lawyers as necessary to carry out the 

20 provisions of these rules effectively and efficiently. II ELC 2.2 (e). 

21 67. Hearing Officer Ust. The hearing officer selection panel makes recommendations to 

22 the Board of Governors for appointment, reappointment, and removal of hearing officers. The 

23 panel is appointed by the Board of Governors and includes, but is not limited to, a Board of 

24 Governors member who serves as its chair, one or more former Chairs of the Disciplinary 

25 Board, and one or more former nonlawyer members of the Disciplinary Board. 

26 

27 

28 

68. Payment. Hearing Officers serve without pay, except for the Chief Hearing Officer. 

69. Hearing Officers and the provisions of ELC 2.5. ELC 2.S provides: 
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(a) Function. A hearing officer to whom a case has been assigned for hearing 
conducts the hearing and performs other functions as provided under these rules. 

(b) Qualifications. A hearing officer must be an active member of the Association, 
have been an active or judicial member of the Association for at least seven years, 
have no record of public discipline, and have experience as an adjudicator or as an 
advocate in contested adjudicative hearings. 

(c) Appointment. The Supreme Court, upon recommendation of the Board of 
Governors in consultation with the Disciplinary Selection Panel, appoints hearing 
officers to the hearing officer list. The list should include as many lawyers as 
necessary to carry out the provisions of these rules effectively and efficiently. 

(d) Terms of Appointment. Appointment to the hearing officer list is for an initial 
period of two years, followed by periods of four years. Reappointment is in the 
discretion of the Supreme Court upon recommendation of the Board of Governors 
in consultation with the Disciplinary Selection Panel. A hearing officer may continue 
to act in any matter assigned before his or her term expires. On the 
recommendation of the Board of Governors in consultation with the Disciplinary 
Selection Panel, the Supreme Court may remove a person from the list of hearing 
officers. 

Chief Hearing Officer 

70. Chief Hearing Officer Appointment. The Supreme Court, upon recommendation of 

16 the Board of Governors in consultation with the Disciplinary Selection Panel appoints a chief 

17 hearing officer for a renewable term of two years person recommended by the Board of 

18 Governors appointed by the Board of Governors. ELC 2.5(f). 

19 

20 

21 

22 

23 

24 

2S 

26 

27 

28 

Disciplinary Board ELC 2.3 

71. ELC 2.3 pertains to the Disciplinary Board. 

(a) Function. The Board performs the functions provided under these rules, 
delegated by the Supreme Court, or necessary and proper to carry out its duties. 

(b) Membership. 

(1) Composition. The Board consists of not fewer than four nonlawyer members, 
apPointed by the Court, and not fewer than ten lawyers, appointed by the Court, 
upon the recommendation of the Board of Governors in consultation with the 
Disciplinary Selection Panel. 

(2) Qualifications. A lawyer Board member must be an Active member of the 
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Association, have been an Active or Judicial member of the Association for at least 
five years, and have no record of public discipline. 

72. Make up of the Disciplinary Board. The Disciplinary Board is made up of fourteen 

4 members, ten lawyers appointed by the Board of Governors and four non-lawyers appointed 

5 by the Supreme Court. Two of the lawyers serve as chair and vice-chair, respectively, of the 

Disciplinary Board; the other twelve members break into four Review Committees, each 
6 

consisting of two lawyers and one non-lawyer. ElC 2.3 (b)(l). 
7 

8 73. On review, the Disciplinary Board may adopt, modify, or reverse the findings, 

9 conclUSions, or recommendation of the hearing officer or panel. 

10 74. The Disciplinary Board instead comes up with its own findings and conclusions so as 

11 to sustain the recommendation or decision of the hearing officer. 

12 
75. The Disciplinary Board and Disciplinary Counsel breach what procedural protections 

13 there are within the context of the Washington Lawyer Discipline System Rules by using the 

14 Disciplinary Board to correct the work and decisions of the Hearing Officers and so as to ensure 

15 that the Supreme Court has a record which will sustain appellate review. 

16 
76. The Disciplinary Board is assisted by WSBA staff (independent from the staff that 

17 
supports the Office of Disciplinary Counsel), including Assistant General Counsel. 

18 

19 77. Such Assistant General Counsel also "serves as Counsel to the Disciplinary Board and 

a Clerk to the Disciplinary Board." 
20 

21 78. The Disciplinary Board is supposed to serve as an appellate court in the lawyer 

22 disciplinary system, hearing appeals of hearing officer decisions, reviewing all hearing officer 

23 recommendations for suspension or disbarment, and approving or disapproving proposed 

24 stipulations to resolve disciplinary proceedings by suspension or disbarment. 

2S 

26 

27 

28 

79. This conduct lacks impartiality. 

80. The impartiality of the conduct is compounded by the fact that the Disciplinary Board 

is a participant in each decision to prosecute an attorney. 
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1 81. If the Disciplinary Board determines a lawyer is to be suspended or disbarred, the 

2 determination is automatically reviewed by the Washington Supreme Court; the Court may 

3 also, in its discretion, accept review of other actions of the Disciplinary Board. 

4 
82. Washington Lawyer Discipline System" 'actions' include both diSciplinary 'sanctions' 

5 (which result in a permanent public disciplinary record) and admonitions (which result in a 

6 temporary public disciplinary record generally retained for only five years)." 

7 

8 

9 

10 

83. Disciplinary sanctions are, in order of increasing severity, reprimands, suspensions, 

and disbarments. 

84. Persons Appointed to WSBA Discipline System Positions. The WSBA controls the 

11 selection of people who are selected to the various pOSitions in the Washington Lawyer 

Discipline System. See the spreadsheet below: 
12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Person or Group 

Board of Governors 
(BOG) 

Executive Director 

Disciplinary Selection 
Panel 

Chief Disciplinary 
Counsel 
ELC 2.8 (b) 

Authority to Appoint 

WSBA Members 

BOG 

Recommendation of the The Panel is appointed by the 
Board of Governors Supreme Court, upon the 

recommendation of the Board of 
Governors, shall include a Board of 
Governors member who serves as its 
chair, and should include, without 
limitation, one or more former Chairs 
of the Disciplinary Board, one or more 
current or former hearing officers, and 
one or more former nonlawyer 
members of the DiSciplinary Board. 

Executive Director uunder the direction of the Board of 
Governors" 
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1 
Disciplinary Counsel Executive Director in consultation with the Chief 

2 Disciplinary Counsel, selects and 

3 employs suitable members of the 
association as disciplinary counsel, in a 

4 number to be determined by the 

5 executive director. Special disciplinary 
counsel may be appointed by the 

6 Executive Director whenever 
necessary to conduct an individual 

7 investigation or proceeding 

8 Special Disciplinary Executive Director 

9 Counsel 

10 Chief Hearing Officer Recommendation of the The Supreme Court, upon 
ELC 2.5 (e)(l) Board of Governors recommendation of the Board of 

11 Governors in consultation with the 

12 Disciplinary Selection Panel appoints a 
chief hearing officer for a renewable 

13 term of two years. 

14 Hearing Officers Recommendation of the The Supreme Court, upon 

15 
ELC 2.5 Board of Governors recommendation of the Board of 

Governors in consultation with 
16 the Disciplinary Selection Panel, 

17 
appoints hearing officers to the 
hearing officer list. The list should 

18 include as many lawyers as necessary 
to carry out the provisions of these 

19 rules effectively and efficiently. 

20 Disciplinary Board Recommendation of the appointed by the Court, upon the 

21 Board of Governors recommendation of the Board of 
Governors in consultation with the 

22 Disciplinary Selection Panel. 

23 (2) Qualifications. A lawyer Board 
member must be an Active member 

24 

2S 

26 

27 

28 
Eupter Law Office PSC 
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Review Committees Chair of Disciplinary 
Board 

The Chair appoints three or more 
review committees of three members 
each from among the Board members. 
Each review committee consists of 
two lawyers and one nonlawyer. The 
Chair may reassign members 
among the several committees on an 
interim or permanent basis. The Chair 
does not serve on a review 
committee. 

8S. In light of the above and in light of other factual statements made in this complaint, 

there can be no question that the WSBA Washington Discipline System violates procedural due 
10 

11 

12 

13 

process of law by virtue of the fact that the WSBA controls the appointment of all persons 

involved in the Discipline System. 

86. In addition, Discipline System in several of its discrete aspects violated procedural 

14 due process Discrete Violations of procedural due process. 

15 87. Prosecutorial Discretion. Prosecutorial discretion is only exercised in relation to a 

16 grievance flied by a private party. UAny person or entity may file a grievance against a lawyer 

17 who is subject to the disciplinary authority of this jurisdiction. ELC 5.1 (a). 

18 88. Under ELC 5.3 (a) II (d]isciplinary counsel must review and may investigate any alleged 

19 or apparent misconduct by a lawyer and any alleged or apparent incapacity of a lawyer to 

20 practice law, whether disciplinary counsel learns of the misconduct by grievance or otherwise. 

21 If there is no grievant, disciplinary counsel may open a grievance in the name of the Office of 

22 Disciplinary Counsel.lI 

23 

24 

25 

26 

27 

28 

89. ELC 5.3 (a) limits the scope of discipline counsel investigation. 

90. Discipline Counsel does not limit itself to the grievance but at times uses the 

grievance as an excuse to monitor the conduct of a respondent so as to find a violation beyond 

that described or related to the perimeters of the grievance. 
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91. Disciplinary Counsel and the Review Committees. ELC 5.7 (c) and (d) provide: 

(c) Report in Other Cases. Disciplinary counsel must report to a review committee 
the results of investigations except those dismissed or diverted. The report may 
include a recommendation that the committee order a hearing or issue an advisory 
letter or admonition. 

(d) Authority on Review. In reviewing grievances under this rule, a review 
committee may: 

(1) dismiss the grievance; 

(2) affirm the dismissal; 

(3) dismiss the grievance and issue an advisory letter under rule 5.8; 

(4) issue an admonition under rule 13.5; 

(5) order a hearing on the alleged misconduct; or 

(6) order further investigation as may appear appropriate. 

92. Review Committees decide whether a matter is to go to hearing. Thus, the Review 

14 Committees and their members are part of the prosecution. 

15 93. Not only are committee members part of the prosecution, they are members of the 

16 Disciplinary Board. The work the Disciplinary Board is thus tainted. 

17 94. This unfairness is made worse by the fact that the Disciplinary Board is allowed to 

18 amend or rewrite findings of fact, conclusions of law and hearing officer recommendation. 

19 

20 

21 

95. This amending and or rewriting is assisted by a Disciplinary Counsel. 

96. Three Review Committees. Three are several review committees. The members of 

22 each review committee are members of the DiSciplinary Board. As a result each member of the 

23 Disciplinary Board is inclined to support the prosecution decisions of other Disciplinary Board 

members. 
24 

2S 97. Hearing Officers. There are vast differences among hearing officers as to 

26 competence, experience, judicial temperament, etc. For example, individuals on the hearing 

27 officer list may have vast litigation and experience whereas other individuals have no more 

28 

Amended and Restated Complaint for 
Declaratory Relief and Injunction - 20 

Eugster Law Office PSC 
2418 W Pacific Ave. 

Spobne. WA 99201-6422 
(509) 990-9115/ Faz (866) 565-2341 

eugster@euptcr!aw.com 

Case 2:15-cv-00352-TOR    Document 17-1    Filed 05/31/16



Case 2:15-cv-00352-SAB Document 8 Filed 03/09/16 

1 experience that of a lawyer working in a county prosecuting attorney's office doing nothing 

2 much more that child support enforcement. 

3 

4 

5 

6 

98. Hearing officers are inadequately trained to act as fair and impartial hearing officers. 

99. Not all hearing officers understand the trial process and the rules of evidence. 

100. Hearing officers allow hearsay testimony and do not understand the rules of 

7 evidence as to hearsay testimony. 

8 101. Hearing officers do not understand that accused attorneys have a right to confront 

9 witnesses. 

10 
102. Hearing officers engage in improper conduct during hearings subjecting themselves 

11 
to threats by disciplinary counsel that counsel might seek a new hearing and a new hearing 

12 
officer. Hearing officers overcome such threats by ruling in favor of the WSBA and disciplinary 

13 counsel. 

14 

15 

16 

103. Hearing officers do not understand the meaning of standards of proof and how 

they are to be applied. 

17 104. Hearing officers do not know how to prepare proper Findings of Fact and 

18 Conclusions of Law with respect of their decisions. 

19 105. Hearing officers impose penalties such as restitution even though the WSBA and its 

20 disciplinary counsel have not sought such penalties. 

21 
106. Hearing officers rely on the Disciplinary Board to correct their mistakes and 

22 shortcomings. 

23 

24 

25 

26 

27 

107. Hearing officers are supervised by a Chief Hearing Officer, who assigns cases to the 

hearing officers, provides training for the hearing officers, and monitors their performance. An 

Assistant General Counsel provides staff support to the Hearing Officer Panel. 

108. Hearing officers may seek the advice of the Chief Hearing Officer regarding cases 

28 before a hearing officer. 
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1 109. Hearing officers are allowed to serve in violation of the Washington Canons of 

2 Judicial Conduct. 

3 
110. The Washington Lawyer Discipline System does not require hearing officers to 

4 
comply with the Washington Code of Judicial Conduct when in fact the Code does apply by a 

5 reading of its own terms and the provisions of ELC 2.6(c). 

6 

7 

8 

9 

10 

111. Hearing officer conduct and decisions are sometimes reviewed by the Chief Hearing 

Officer. Because the hearing officer was selected by the Chief Hearing Officer there is a conflict 

of interest, appearance of fairness, disqualification rules. 

112. Hearing officers have no experience or knowledge if any as to what combinations of 

11 fact and law precipitate conclusions of law at to ethical violations. 

12 113. Standard of Proof. Under the circumstances of the Washington lawyer Discipline 

13 System, the standard of proof should be at least IIclear and convincing evidence" the standard 

14 applied in physician discipline. Bang D. Nguyen v. Dep't of Health, 144 Wn.2d 516, 518, 29 P .3d 

15 689 (2001); Hardee v. DSHS, 172 Wn.2d 1,9256 P.3d 339 (2011). 

16 114. Expert Witnesses. Under Eriks v. Denver, 118 Wn.2d 451, 824 P.2d 1207 (1992), it 

17 was held that whether an attorney's conduct violated the rules of professional conduct is a 

18 question of law. Thus, no expert testimony need be allowed. Thus, the question of whether in 

19 law, an accused lawyer's conduct violated a rule of professional conduct in is the hands of the 

20 WSBA discipline counsel prosecuting the case, the hearing officer, and a Review Committee. 

21 115. Due Process Vagueness. The Rules of Professional Conduct violate procedural due 

22 process because in many instances they do not define what is permitted and not permitted. 

23 The Discipline System does not concern itself with this problem of notice for incomprehensible 

24 explanation that violations may be found because the duty of the system is to "'protect the 

25 public and to preserve confidence in the legal system.au 

26 
116. Washington Supreme Court has imposed certain rules and practices regarding the 

27 appeals of diScipline cases against lawyers which, in essence, direct the attorney discipline 
28 
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1 decisions of the Supreme Court. 

2 
117. The court gives great weight to the hearing officer's evaluation of the credibility and 

3 
veracity of witnesses. Yet, the Disciplinary Board has the power to amend, and, from time to 

4 
time does amend, hearing officer findings. 

s 
6 

7 

118. Nevertheless, "we give considerable weight to the hearing officer's findings of 

fact." Discipline Marshall, 160 Wn.2d 317, 329-30,157 P.3d 859 (2007). 

8 119. Disciplinary Board. The court defers to the experience and perspective of the 

9 Disciplinary Board. 

10 120. In essence, decisions of the court in DisCipline Actions, are in effect decided in 

11 advance because of what has happened before the hearing officer and what has happened 

12 before the Disciplinary Board. 

13 
121. Sanctions. Sanctions in attorney discipline matters are determined by the court 

14 provided in the American Bar Association's Standards for Imposing Lawyer Sanctions (1991 & . 

15 Supp.1992). Discipline oj Hall, 180 Wn.2d 821, 834, 329 P.3d 870 (2014). Again, the court has 

16 deferred to others for the decision the court should make, is required to make. Again, a fair 

17 hearing is denied. 

18 
Verdelle G. O'Neill 

19 

20 122. Plaintiff, on September 11, 2014, was retained by Verdelle G. O'Neill, a resident of 

Spokane Valley, Washington. 
21 

22 123. On September 23, 2014, Cheryl Rampley, a niece-in-Iaw of Verdelle G. O'Neill, filed 

23 a grievance with the WSBA against Plaintiff. 

24 124. WSBA prepared an "Acknowledgment that We Have Received a Grievance" on 

2S September 29, 2014. 

26 
125. Plaintiff received the C. Rampley grievance along with the "Acknowledgment that 

27 

28 
We Have Received a Grievanceu from the WSBA on October 1, 2014. 
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126. On October 27, 2014. Plaintiff responded to the grievance. 

127. On November 21,2014, Plaintiff received a letter dated November 18, 2014 from 
3 

Kevin Bank, Managing Disciplinary Counsel, that he had "been assigned to complete this 
4 

5 

6 

investigation." 

128. That same day, November 21,2014, Plaintiff received a copy of Ms. Rampley's 

response to Plaintiffs response of October 27, 2014. 
7 

8 129. Plaintiff responded to the Rampley response on November 23, 2014. 

9 130. By letter dated December 18, 2014, Kevin Bank, Managing Disciplinary Counsel, 

10 forwarded correspondence dated December 8, 2014 from Ms. Rampley. 

11 

12 

13 

14 

131. On December 25, 2014, Plaintiff responded to the Rampley correspondence of 

December 8, 2014. 

132. The Defendants complaints about Eugster's conduct related to matters which all 

related to the materials previously furnished to the WSBA and materials provided to the WSBA 
15 

in Eugster's letter of December 25, 2015. 
16 

17 133. In addition, Eugster in his letter of December 25, 2015, asked Kevin Bank to tell him 

18 what he was doing wrong so that matters could be corrected. 

19 134. On March 12, 2015, Plaintiff commenced an action in United States District Court 

20 for the Western District of Washington against WSBA and various officers and the justices of 

21 the Washington Supreme Court, Cause No. 2:15 .. cv-00375 .. JLR. (Eugster v. WSBA). 

22 135. The subject of the action is the constitutionality of the Integrated Bar, the WSBA, 

23 under the First and Fourteenth Amendments to the United States Constitution or, stated 

24 another way, whether Eugster's fundamental right not to associate was being violated by his 

2S compelled membership in the WSBA and the Eugster's freedom of speech rights were being 

26 violated by his compelled dues to the WSBA. 

27 

28 
136. The complaint and summons in Eugster v. WSBA were immediately sent to 
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1 Defendants in the action. 

2 
137. Defendants accepted service and lawyers appeared for the various defendants on 

3 
or about April 2, 2015. 

4 

5 138. WSBA Discipline Counsel who are Defendants in this action were and are aware of 

Eugster v. WSBA. 
6 

7 139. The WSBA Executive Director, Paula Littlewood, was aware of the commencement 

8 of the case. 

9 140. Shortly after the filing of the complaint, on April 3, 2015, Vanessa Norman, an 

10 investigator for the WSBA, informed Plaintiff that she had been assigned to investigate the 

11 complaint. 

12 

13 

14 

141. Plaintiff recalls meeting with Ms. Norman at his office on or about April 13, 2015. 

142. By letter dated April 21, 2015, Francesca D'Angelo, Disciplinary Counsel, advised 

Plaintiff that she had been assigned to complete the investigation. 
15 

16 143. On April 22, 2015, Plaintiff, via email, provided materials concerning Plaintiffs 

17 representation of Verdelle g. O'Neill. 

18 144. On July 22, 2015, Plaintiff responded to a letter dated July 14, 2015 from Ms. 

19 D'Angelo requesting more information regarding Plaintiff's services to Mrs. O'Neill. 

20 

21 

22 

23 

24 

2S 

145. On September 25, 2015, Plaintiff responded to a letter dated September 22, 2015 

requesting further information from Plaintiff. 

146. By letter dated October 20, 2015 from Ms. D'Angelo asked for more information. 

147. Plaintiff answered the letter by his letter dated October 22,2015. 

148. Plaintiff provided Kevin Bank with considerable material concerning Plaintiffs 

26 efforts for Mrs. O'Neill on December 25, 2014. 

27 

28 
149. It was not until after the filing Plaintiff's complaint against the WSBA, its officers 
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1 and the justices of the Washington Supreme Court in March 2015 that Plaintiff was told by 

2 Vanessa Norman that an investigation had been started against Plaintiff. 

3 
150. Plaintiff believes that the investigation launched when Ms. Norman advised of the 

4 
investigation was the beginning of a process by which the WSBA acted in retaliation of Plaintiff 

5 for having brought Eugster v. WSBA in March, 2015. 

6 

7 

8 

151. The WSBA's change of heart regarding the grievance by Ms. Rampley only came 

about as a result of the complaint by Plaintiff in Eugster v. WSBA. 

9 152. Verdelle G. OINeill died in Spokane, Washington on August 18, 2015. 

10 153. The actions of the WSBA regarding the Rampley grievance have caused Plaintiff 

11 injury. 

12 
154. On November 5, 2015 , by letter dated November 3, 2015, Plaintiff was notified by 

13 Defendant DiAngelo that she was going to ask a Review Committee to order the matter 

14 (Rampley grievance) to hearing. 

15 

16 

17 

18 

19 

155. The bar letter of Defendant DIAngelo to the Review Committee includes false 

statements as to Plaintiff's conduct and fails to inform the Review Committee of conflicting 

material statements. 

156. Defendant DIAngelo has asked the Review Committee to order the matter to 

20 hearing asserting various RPC violations by Eugster. The violations all had to do with matters 

which the WSBA and Kevin Bank knew about as a result of Eugsterls grievance responses 
21 

provided before December 25, 2014, as a result of materials sent that day which also coved the 
22 

time before December 25,2104. 
23 

24 157. Defendant DIAngelols claims of ethics violations by Eugster relate to matters the 

2S WSBA and Defendant DIAngelo were aware of by the time of Eugsterls response to Kevin Bank 

26 on December 25, 2014. 

27 158. The Review Committee issued an order ordering a "public hearing on the alleged 

28 
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1 misconduct. Appendix B. 

2 

3 

4 

5 

159. A complaint against Plaintiff by the WSBA Office of Disciplinary Counsel has not 

been served on Plaintiff. 

COUNT ONE 
WSBA Discipline System Does Not Pass Strict Scrutiny 

6 
160. Plaintiff restates and re-alleges the preceding paragraphs and incorporates them 

7 herein by reference as though fully set forth. 

8 

9 
161. Strict Scrutiny. liThe words 'strict judicial scrutiny' appear nowhere in the U.S. 

Constitution. Neither is there any textual basis, nor any foundation in the Constitution's 
10 

original understanding, for the modem test under which legislation will be upheld against 
11 

constitutional challenge only if 'necessary' or 'narrowly tailored' to promote a 'compelling' 
12 

governmental interest. Nonetheless, strict scrutiny-a judicially crafted formula for 
13 

implementing constitutional values -ranks among the most important doctrinal elements in 

14 constitutionallaw." Richard H. Fallon, Jr., Strict Judicial Scrutiny, 54 UCLA L. REV. 1267, 1268 

15 (2007). 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

26 

27 

28 

162. The exacting scrutiny test (Similar to strict scrutiny) was described not long ago in 

Knox v. Service Employees Intern. Union, 132 S. Ct. 2277 (2012), and In re Petition for a Rule 

Change, 286 Neb. 1018,841 N.W.2d 167, 177 (Neb. 2013) as follows:4 

We made it clear that compulsory subsidies for private speech are subject to 
exacting First Amendment scrutiny and cannot be sustained unless two criteria are 
met. 

First, there must be a comprehensive regulatory scheme involving a "mandated 
association" among those who are required to pay the subsidy .•.• Such situations 
are exceedingly rare because, as we have stated elsewhere, mandatory 
associations are permissible only when they serve a "compelling state interes[t] ••. 
that cannot be achieved through means significantly less restrictive of associational 
freedoms." •.. 

Second, even in the rare case where a mandatory association can be justified, 

4 The quoted paragraph is broken into parts for purposes of this discussion. 
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compulsory fees can be levied only insofar as they are a "necessary incident" of the 
"larger regulatory purpose which justified the required association." 

163. The strict or exacting scrutiny test can be rephrased as follows: 

(1) There must be a "comprehensive regulatory scheme. II 

(2) The comprehensive scheme must involve a "mandated association" 

among those required to be a focus of the "comprehensive regulatory 

scheme." 

(3) The comprehensive scheme must serve a compelling state interest. 

(4) The compelling state interest cannot be achieved through means 

significantly less restrictive of fundamental rights. 

164. StrIct ScrutIny. Compelled participation of a lawyer in an integrated bar disciplinary 

13 system fails to meet the test of strict scrutiny - exacting scrutiny. 

14 
165. Fundamental Right. Eugster, like all Washington lawyers, has a fundamental right 

15 to a discipline system which will not infringe on Eugster's procedural due process rights. 

16 

17 

18 

19 

20 

166. A Mandatory Regulatory Scheme. What if the regulatory scheme does not exist? 

The infringement will not pass muster. Here, there is a mandatory regulatory scheme which is 

primarily set out in the Washington Rules for the Enforcement of Lawyer Conduct (ELC). 

167. One would presume that the regulatory scheme would be a proper scheme. For 

21 instance, that the scheme would apply to all Washington lawyers. It does not. Only certain 

categories of lawyers are regularly subject to diSCipline. 
22 

23 168. The scheme cannot be said to be a "regulatory scheme" because such a scheme 

24 would have to regulate all Washington lawyers. There many reasons why it cannot be said that 

25 the Discipline System regulates all Washington lawyers. 

26 169. The WSBA discipline system is not focused on discipline of the whole of its 

27 membership, on the whole of the lawyers who practice law in the state of Washington. The 

28 
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1 scheme is focused on a very few, about 2,000 lawyers out of a 33,000 bar association 

2 membership. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

a. The avowed purpose of the integrated bar was to force every lawyer into 

the membership of the bar, charge dues to the lawyers, and to operate a system of 

discipline to get rid of the IIbad guys. uS 

b. The WSBA has about 35,000 members, 24,000 or so are active.6 In 2013, 

the WSBA conducted 8,331 Consumer Affairs Phone Calls and Interviews. It 

received 2,229 New Disciplinary Grievances (written). Former clients, clients and 

Opposing clients made up 27%, 25% and 22% respectively, of the total of 

grievances flied in the year. Thus, clients in general, one way or the other, were 

responsible for 74% of the bar's discipline grievance activities. The bar itself was 

responsible for 8%. Year 2013 Statistical Summary.7 

c. These facts tell a sad story, a troublesome story. The facts show that a 

small percentage of lawyers are subject to grievances and of that percentage, 74% 

have some sort of "one-on-onell relationship with a grievant. Thousands of lawyers 

each year escape the discipline system because they do not have that intimate 

relationship with their clients and their clients' antagonists. 

d. Thus, the lawyers who are subjected to discipline are those who have 

direct contact with clients. They are the IIcounty seat lawyers" of the past. The 

21 
5 Integrated Bar Forecast In Nation; Ransom, Head of American Bar Association, Says 

22 Lawyers Will Be Forced to Join. Movement Held Gaining, New York Times, October 24, 1935: 

23 

24 

25 

26 

William L Ransom, president of the American Bar Association, forecast in a 
speech here yesterday, that all lawyers would be compelled eventually by the 
Legislature or the ruling court in each State, to become members of their State 
bar aSSOCiation, "whether they liked it or not. II 

6 http://www.wsba.org/About-WSBA. 

7 2013 Statistical Summary, http://www.wsba.org/'V/media/-
27 Files/UcensingLawyer%20Conduct/Discipline/2013%20Statistical%20Summary%20UPDATED.as 

28 hx. 
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practice areas of grievances for 2013 were: Criminal law 30%, Family law 20%, 

Torts 11%, and Estates/Probates/Wills 5% - 66%. 

e. The lawyers practicing in these areas are often single or small firm 

practitioners. Thus, it can be concluded that of the 35,000 WSBA lawyers, only 

1,560 (2,229 times 0.74) were subjected to a grievance by a person who had 

contact with a lawyer. And, in the end result, then only 95 lawyers were 

disciplined. 

f. What must be concluded from this is that if there are 35,000 lawyers and 

only 1,560 were subject to grievances by clients- current, former and opposing 

clients, one must wonder just how free from unethical behavior the 33,000 lawyers 

are. 

170. The Infringement Must Serve a Compelling State Interest. Here, there is no reason 

why the WSBA should be tasked with the "regulation of the [Washington] legal profession. II 

There is no necessity that the WSBA provide this function. Many states without integrated bar 

associations have effective operative attorney discipline systems. 

a. Many states with integrated bar associations have independent lawyer 

regulatory systems. The Lawyer Discipline System in Washington could be an 

independent bar court arrangement like that of the state of California. 

b. Even some of the integrated bar associations do not perform the state's 

function of "regulation of the legal profession." The Washington Supreme Court, 

like the California Supreme Court,S can establish an independent bar court. 

California also has an integrated bar.9 

c. The state of Washington has comprehensive discipline schemes for other 

professions. RCW Chs. 18.04 -18.380. There is no reason why lawyers should be 

8 California Bar Court, http://www.statebarcourt.ca.gov/. 
9 http://www.calbar.ca.gov/ AboutUs/StateBarOverview.aspx. 

Amended and Restated Complaint for 
Declaratory Relief and Injunction - 30 

Eugslcr Law Office PSC 
2418 W Pacific Ayo. 

Spobnc, WA99201-6422 
(509) 990-9115/ Fa (866) 565-2341 

cuptcr@euptalaw.com 

Case 2:15-cv-00352-TOR    Document 17-1    Filed 05/31/16



Case 2:15-cv-003S2-SAB Document 8 Filed 03/09/16 

1 given "their own" association for the purpose of discipline. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

d. The regulatory scheme serves a state interest but it also serves the 

interests of the bar association. The scheme is not a compelling state interest 

because it is not necessary to have the bar operate the scheme. It can just as well 

be operated by some other state device which "regulates the legal profession." 

Over 19 states operate their own lawyer regulatory schemes.1o Indeed, in 

approximately nine integrated bar association states, the regulatory system is 

independent of the integrated bar association.l1 

171. Infringement can Be Achieved Through Means Significantly Less Restrictive of 

Assodatlonal Freedoms. Regarding this element of strict scrutiny, the question is this - is It 

possible to serve the purposes of regulation of the legal profession and improvement of the 

12 quality of legal services without infringing on a lawyer's Fifth and Fourteenth amendment right 

13 of procedural due process as WSBA Washington Lawyer Discipline System infringes upon such 

14 right? Of course it is. Forcing Washington lawyer to submit to a discipline system which 

15 violates a lawyers fundamental rights is unnecessary. 

16 

17 

18 

172. The state of Washington can regulate lawyers just as it regulates other professions. 

173. The Washington Supreme Court can set up a truly independent discipline system 

similar to many other states in the United States. 
19 

20 

21 

22 

23 

COUNT TWO 
Declaratory Judgment 

WSBA Lawyer Discipline System Violates Eugster Rights Under 42 U.S.C. § 1983 

174. Plaintiff restates and re-alleges the preceding paragraphs and incorporates them 

24 herein by reference as though fully set forth. 

2S 

26 

27 

28 

175. This is a case of actual controversy because Plaintiff seeks a declaration of his rights 

10 Directory of Lawyer DiSciplinary Agencies, supra at note 11. 
11 Id. 
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1 under the Constitution of the United States. Under 28 U.S.C. §§ 2201 and 2202, this Court may 

2 declare the rights of Plaintiff and grant further necessary and proper relief, including injunctive 

3 relief, pursuant to Fed. R. Civ. P. 65. The court should render declaratory judgments concerning 

4 the essential matters set forth in these proceedings. 

5 Due Process 

6 176. The Fifth and Fourteenth Amendment to the United States Constitution provides 

7 that "no State shall ..• deprive any person of life, liberty, or property, without due process of 

8 law. II 

9 177. The Supreme Court has interpreted [this] ... clause[] of the Constitution as giving 

10 rise to a couple of doctrines, substantive due process and procedural due process. 

11 a. Substantive due process concerns whether the government has an 

12 adequate reason for taking away a person's life, liberty or property. 

13 b. Procedural due process, which is my focus, concerns whether the 

14 government has followed adequate procedures in taking away a person's life, 

15 liberty or property. 

16 178. Procedural Due Process. The essence of Procedural Due Process is found in the 

17 history of law and the history of the well known maxim that uno person can be a judge in his 

18 own case. II John V. Orth, DUE PROCESS OF LAw: A BRIEF HISTORY 2-32 (2003). 

19 

20 

21 

22 

23 

24 

2S 

26 

27 

28 

179. Procedural Due Process is defined in the following ways: 

The phrase IIprocedural due process" refers to the aspects of the Due Process 
Clause that apply to the procedure of arresting and trying persons who have been 
accused of crimes and to any other government action that deprives an individual 
of life, liberty, or property. Procedural due process limits the exercise of power by 
the state and federal governments by requiring that they follow certain procedures 
in criminal and civil matters. In cases where an individual has claimed a violation of 
due process rights, courts must determine whether a citizen is being deprived of 
"life, liberty, or property," and what procedural protections are uduell to that 
individual. http://legal-dictionary.thefreedictionary.com/Due+Process+of+law. 

180. The System Violates Procedural Due Process. The WSBA Washington Lawyer 

Discipline System violates Procedural Due Process. 
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a. The Discipline System overall, in and of itself, is a violation of procedural 

due process. 

b. The WSBA controls all aspects of the Discipline System. 

c. Anyone selected to perform a function in the WSBA Washington Lawyer 

Discipline System must be a member in good standing of the WSBA. 

d. The positions include a great deal of latitude in the exercise of authority. 

This latitude is not restrained, for the most part is discretionary. 

e. WSBA controls the individuals selected to perform the functions of the 

System. The bar association has the power to choose every person. This power is 

found in the power to directly appoint persons to offices. This power Is also found 

in the power to control the pool of people from which the Supreme Court makes 

selection of persons to hold offices. That is to say, the power of the Supreme Court 

to appoint is constrained by the power of the WSBA Board of Governors which 

recommends appointments to the Supreme Court in consultation of the 

Disciplinary Panel, involved in the system has its selection of people in every 

position. 

181. WSBA Conflicts. The WSBA has conflicts of interest in matters of lawyer discipline 

18 including suspension and disbarment of the lawyer together with costs and sometimes 

restitution. 
19 

20 

21 

22 

23 

24 

2S 

26 

27 

28 

a. The WSBA has a conflict of interest with respect of its functions and with 

respect of its actions against Plaintiff. RPC 1.7. 

b. The WSBA has a conflict of interest with respect of the Plaintiff - on the 

one hand it has an obligation to advance the interests of member lawyers and on 

the other the obligation to regulate including suspension and disbarment of its 

members. 

182. The system should be independent, it should be impartial, it should also appear 

impartial. But instead the system is controlled in every aspect by the WSBA. 

183. There are a number of discrete aspects of the system and how the system is applied 
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1 which fail to meet the requirements of due process. 

2 184. These discrete aspects include but are not limited to those set out in the preceding 

3 paragraphs at paragraph 86 and following. 

4 185. Defendants in their individual capacities are responsible for the WSBA Washington 

5 Lawyer Discipline System, and acting under the color of state law violate the constitutional 

6 rights of Plaintiff in violation of the due process clause of the Fourteenth Amendment to the 

7 United States Constitution. 

8 186. As a result of Defendants conduct, Plaintiff has been injured in the past and will be 

9 injured in the future. 

10 187. The WSBA Washington Lawyer Discipline System is in violation of Plaintiff's rights of 

11 Procedural Due Process of Law under the Fifth and Fourteenth Amendments to the United 

12 States Constitution. 

13 188. The WSBA Washington Lawyer Discipline System Is in violation of Plaintiff's rights of 

14 Procedural Due Process under the Washington Constitution Art. I, Section 3. 

15 189. Plaintiff asks the court to make decisions regarding the facts and the law and 

16 determine and declare that Plaintiffs constitutional rights are being violated. 

COUNT THREE 

InJunction 
17 

18 

19 

20 

That Defendants Be Enjoined from Using the WSBA Lawyer Discipline System 

190. Plaintiff restates and re-alleges the preceding paragraphs and incorporates them 

herein by reference as though fully set forth. 
21 

22 
191. Using the authority of 42 U.S.C. § 1983 and RCW 7.24.080 the court can and should 

issue restraining orders against all Defendants including the WSBA. 
23 

24 
REQUEST FOR REUEF 

WHEREFORE, Plaintiff, respectfully seeks the following relief: 

2S 

26 

27 

28 

1. Declaratory Judgment. Entry of judgment declaring that the WSBA Washington 
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1 Lawyer Discipline System is unconstitutional, in violation of Plaintiff's rights, privileges, and/or 

2 immunities secured to him by the Fifth and Fourteenth Amendment and under 42 U.S.C. § 

3 1983; 

4 2. Declaratory Judgments: Further Relief. This should grant such "further relief based 

5 on the judgments herein as necessary and/or proper to enforce its declaratory judgments and 

6 determinations; 

7 3. InJunctions. Entry of preliminary and permanent injunctions against Defendants 

8 prohibiting the use of the WSBA Washington Lawyer Discipline System against Plaintiff; and, 

9 4. Just and Equitable Concerns. Award Plaintiff such further relief as is just and 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

26 

27 

28 

equitable. 

March 8, 2016 
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5 Appendix A: 

APPENDIX 

6 Letter from Hon. Salvatore F. Cozza, to Counsel dated March 3, 2016 
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Appendix B: 

9 
Disciplinary Board, Washington State Bar Association, Review Committee Order, Public Hearing 

10 
dated January 29, 2016. 
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PROOF OF SERVICE 

I hereby certify that on March 8, 2016, I emailed the foregoing Amended and Restated 

4 Complaint for Declaratory Judgments and Injunction, together with Appendix A and Appendix 

5 B, to the following at their email addresses. 

6 

7 

8 

Paul J. lawrence 
Pacifica law Group LLP 
11912nd Ave Ste 2000 
Seattle, WA 98101-3404 

9 paul.lawrence@pacificalawgroup.com 

Taki V. Flevaris 
Pacifica law Group LlP 
1191 2nd Ave Ste 2000 
Seattle, WA 98101-3404 
taki.f1evaris@pacificalawgroup.com 

March 8, 2016 

Jessica Anne Skelton 
Pacifica Law Group LLP 
1191 2nd Ave Ste 2000 
Seattle, WA 98101-3404 
jessica.skelton@pacificalawgroup.com 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

26 

27 

28 

Stephen K. Eugster, WSBA # 2003 
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�~�l�l�p�e�r�i�o�r� <!Court of tbe �~�t�a�t�e� of IDasbill gtoll 

Mr. Stephen K. Eugster 
Eugster Law Office PSC 
2418 West Pacific Ave. 
Spokane, WA 99201-6422 

Mr. Taki V. Flevaris 
Pacifica Law Group LLP 
1191 Second Ave, Suite 2000 
Seaule, \VA 98101-3404 

for tbe <!Countp of �~�p�o�l�m�l�1�e� 

Dcp:m mclII No. G 

111 6 \'V , Br o adw 2)" 

5pok,ne. Washington 99260·0350 
(509) 477-4795 • Fax: (;09) 477-5714 · TDD: (509) 477·;790 

dcpI 6@spo kan ecounr ),.o rg 

March 3, 2016 

, ", ') 

Re: Eugsler v. WSBA, el al , Spobne County Superior Coun # 15-2,04614-9. 

Dear Counsel: 

Thank you for your presel1lation of oral argument on this matter. J hope that my opportunitv 10 write out 
my decisions here will be of assistance to you in preparing final Findings and Conclusions in thIS cas • . A 
reviewing court may also find my comments here helpful. 

Let me say at the outset that the Plaintiff has advanced some substant.ive issues here titat are by no means 
frivolous. The larger issue of lhe existence of integrated l3ar Associations rests on S'Jme uncenaul 
gi'!)uncis. £,·uhropv . J)Or.O./:;II!, 367 U.S. 820.(1961).1:; 55 �y�~�2�.�: �$� ,..:ld and .i£ . .:.; c:; :lfusing plt;;-ality opini0n . 
Whether that decision will survive in vie;v.of Harris v. Quillll 57: U.S. __ '(2014) relllains 10 be seen. 

However, the issue ir this case is a small er subsel of the integraled bar issue. The real question before me 
is really based on tl,e procedural vehicle that PlaintiffSeeks 10 use 10 advance the substantive issue of the 
constillJti onaiity of the bar disciplinary system used in Washington. Let me setout my decision in two 
pans: 

lJllmages 

This pruticuhr aspecr or the case is a littl e hil c1earor 10 this courl lhall the later aspect to �t�:�. �~� discussed 
herein. The ultim?te grounds thaI IS dtspositive olllhe question of uan;ages re,ls on wurt rule: 

1 

It A -I 

Case 2:15-cv-00352-TOR    Document 17-1    Filed 05/31/16



I Case 2:1S-cv-003S2-SAB Document 8 Filed 03/09/16 

GR 12.3 Immunity 

All boards, committees, or other entities, and their members and 
personnel, and all personnel and employees of the Washington state Bar 
Association, acting on behalf of the Supreme Court under the Admission to 
Practice Rules, the rules for Enforcement of Lawyer Conduct, and the 
Disciplinary Rules for Limited Practice Officers, shall enjoy quasi-judicial 
immunity if the SUpreme Court would have immunity in performing the same 
functions. 

This court is bound to operate on the assumption that court rules are presumed to be constitutional. Based 
on the court rule, the Plaintiff cannot pursue damages and that part of his suit must be dismissed under 
CR 12(b)(6). 

Constitutionality and Procedure 

In my view, this is really the heart of the case. Plaintiff asserts that his action is properly before the 
Superior Court under a grant of general jurisdiction under the grant of equity jwisdiction in RCW 
2.08.010. However, this grant has to be looked at in the context of other provisions. Among the 
provisions supporting the concept of exclusive jurisdiction in the Supreme Court are RCW 2.48.060 (The 
State Bar Act) and ELC 2.1, which provides: 

ELC 2.1 SUPREME COURT 

The Washington Supreme Court has exclusive responsibility in the state to 
administer the lawyer discipline and disability system and has inherent power 
to maintain appropriate standards of professional conduct and to dispose of 
individual cases of lawyer discipline and disability. Persons carrying out 
the functions set forth in these rules act under the Supreme Court's 
authority. 

Neither does the State Constitution give such a broad grant of jurisdiction to the Superior Courts to defeat 
the statutes and court rules on this subject. Wash. Const. Art. IV. See generally, State ex rei Schwab v. 
Stale Bar Assn., 80 Wn. 2d 266 (1972), Discipline o/Sanai. 177 Wn.2d 743 (2013).-

While multiple grounds are argued by Defendant WSBA in support of its motion to dismiss, one is the 
simplest and most direct consideration in this case. The Supreme Court has set up a system of lawyer 
discipline in which the ultimate step is review before the Supreme Court. ELC Title 12. Recent cases 
also reveal that constitutional consideration have previously been heard in connection with discipline 
cases. Discipline of Blanchard, 158 Wn. 2d 317 (2006); 'Discipline of Scannell, 169 Wn. 2d 723 
(2010). It appears to this court that Plaintiff had the opportunity to take his constitutional concerns to the 
Washington Supreme Court in his prior discipline case, This is Dot to say that he may not have an 
opportunity to raise these concerns in federal court. However, state court collateral attack in Superior 
Court is not available under current precedent which this court is bound to foIIow. 

2 

�A�-�~� 
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Thus, for the reasons stated herein, Defendants are entitled to a dismissal of Plaintiff's claims with 
prejudice pursuant to CR 12 (b)(l) and (6). 

This court asks for preparation of a written order consistent with this analysis and presentment of same. 

�s�m�~� 

Judge Salvatore F. Cozza 

00: Court file 
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STEPHEN KERR EUGSTER, 

laWyer (Bar No. 2003) 

REVIEW COMMITTEE ORDER 

PUBLIC HEARlNG 

The Review Committee considered materials submitted by the grievant, respondent and 

disciplinary counsel, and the applicable rules, statutes and caselaw: 

ORDER 
The Review Committee orders a public hearing on the alleged misconduct. 

Dated this 2i day of Ja,,, ' 2016-

It/k 
�R�e�v�i�e�w�C�o�m�m�i�~�O�D� 

Mailed on �~�I�L�t� 'lA, to: 
�~�- . 

Respondent: Stephen Kerr Eugster 

Grievant Cheryl L. Rampley 

The vote was: '3 fa . The !lowing Review �~�l�m�e�m�b�e�r�s� �v�~� ___ _ 
______ �-�-�-�-�I�f�5�.�.�L�C�.�.�.�J�I�f�I�'�=�-�:�f�I�~�.�¥�,�I�'�;�(�,�1� (j �~�I� _ S'lk , �~� 

\J �~� J 

Review Committee Order 
Public Hearing 

WASHlNGTON STATE BAR ASSOCIATION 
1325 Fourth Avenue - Suite 600 

Seattle, WA 98101·2539 
(206) 733-S926 
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